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Record No. 3044 
SOUTH HAMPTON APARTMENTS, INCORPORATED, A 
VIRGINIA CORPORATION, Plaintiff in Err!)r, 
versiis 
ELIZABETH CITY COUNTY, A QUASI-MUNIQIPAL 
CORPORATION OF THE COMMONWEALTH OF 
VIRGI~IA, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Justices of the Supreme Court of .Appeals 
of Virginia: · 
This is an appeal by South }Jampton Apartments, Incor~ 
porated, defenqant below, for a writ of error and supersedeas 
to a final judgment for $7,595.00, with interest from July 1, 
1944, which was entered on the 2nd day of May, l.945, in the 
Circuit Court of Elizabeth City County in favor of that County 
against this petitioner. 
This petition is accompanied by a transcript of the record 
of the proceedings below, including the exhibits intro-
2* duced in evidence, from which it *will appear that the 
judg·ment complained of was entered on a jury verdict 
which was returned under a mandatory instruction from the· 
Court .( T. R., pp. 132 and ] 334f. 
Since the result below was reached by a decision of legal 
rather than factual questions, the respondent does not stanq 
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in the '' strongest position known to the l~w'' in the determina-
tion of this appeal. -
PRELIMINARY. 
So far as we are able to ascertain, the precise question here 
presented has never before been submitted to this court for 
decision, and this case is without precedent which is squarely 
in point. On reason and principle, and on the authorities of 
universal application to dealings between private parties and 
quasi-municipal corporations, the. position of this petitioner 
seems incontrovertible. 
· THE LEGAL QUESTION. 
Only one legal question is presented by this application. 
That is·: · 
What is the true construction and legal effect of the un-
dertaking· entered into betwee_n petitioner and Elizabeth City. 
Co:µntyY: 
In the decision of that question this court must necessarily 
determine, 
(a) Whether a county employee can enter into a bind-
3* ing contract *on behalf of the county with a private party 
which is legally enforceable and under which private 
party is required to pay a "maintenance and inspection fee" 
at a rate higher than the rate prescribed by the governing 
body of the county in an_ ordinance then subsisting. 
(b) Whether, under the eyidence in this cas~, the true un-
dertaking betw.een petitioner's President on t"qe one part and 
the County employee on the other part was a matter for the 
determination of the court or the· jury; and 
. ( c) Whether the decision of the lower court denies petitioner 
the equal protection of the laws of this Commonwealth. 
THE FACTS. 
In the main the facts are undisputed. In 1943 petitioner 
purchased a tract of acreage in Wythe .Magisterial District 
of Elizabeth City County, lying near the James River, upon 
which it proposed to construct, and subsequently did con-
struct, twenty-nine apartment buildings, ·and one additional 
building to house the central heating plant and other ma-
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chinery needed in the operation of this housing project. There 
_was no public sewerage system adjacent to this location and 
petitioner proposed to construct, and subsequently did con-
struct its own ;:sewerage system at its own cost and expense, 
the same being of a size adequate to serve its buildings, with 
~ main and outfall line extended into the James River. In 
accordance with what was popularly understood to be the 
legal requirement, petitioner's President, Captain G. Al-
4* vin Massenburg, •submitted the construction .plans, in-
cluding the plans for the sewerage system, to Mr. S. M. 
Gibson, one of the deputy clerks of the Circuit Court of Eliza-
beth City·County, who appears to act as a sort of Co~nty i:p.an-
ager, and who describes himself as ''having charge of the 
handling of the Board of Supervisors' affairs'' ( T. R., p. 15). 
There was some discussion between these parties as to the 
-0onstruction of the sewerage system, and Captain Massen-
burg was informed that this construction would require a 
payment to the County of a '' standard inspection and. mainte-
nance fee"~ He inquired what this.fee meant and was told 
that it meant '' the fee that everybody else in like circum-
stances ~as paying" (T. R., p. 20). According to Mr. Gib-
son, Captain Massenburg was taken back to a Mr. Sours who 
was at that time the "County Executive", for a more ~etailed 
explanation of the charge. Mr. Sours says that he told Cap-
tain Massenburg that, '' As I understood the ordinance, gen.:. 
eral ordinance, $50.00 per buildin~ permitting ten connections 
to the sewer line, and that a building larger than ordinary 
buildings requiring more outlets, that a $5.00 additional fee 
for each opening· was required under the ordinance, that where 
the developer had to extend or build the line, that the policy 
of the County was t~ charge $30.00 for the building, permit-
ting ten coJmections, and beyond that $5.00 per connection" . 
(T. R., pp. 55 and 56). Captain :M:assenburg does not qeny 
that these conversations took place, but the detailed plans 
were not then before. the parties or available, and no attempt 
was made to compute the total sum which the application of · 
this scale would require the corporatton to pay (T: R., pp. 20-
56-107). Captain Massenburg was satisfied with the as-
5* surances of Mr. Gibson and Mr. Sours that *the basis of 
computation or scale stated at that time was the legally 
established one. There was no suggestion from either Mr. 
G~bson or Mr. Sours that his company was asked to bargain on 
any basis outside of' or beyond what the Countv ordinances 
provided for (T. R., p. 108). · ~ · 
In approval of the construction plans petitioner received a 
letter which is in evidence as Exhibit No. 1, and copied at 
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pages 4 and 140 of the transcript of record. For the con-
venience of the Court the portion of that letter pertinent to 
this controversy is her~ set forth : 
'' Southampton Apartments, Inc., 
'' 201 E. Plume St., 
''Norfolk,. Va. 
"September 13, 1943. 
''Attention: Lt. Commander G. A. 
Massenburg, President 
''Dear Sir: 
''I am directed by the Board of Supervisors of Elizabeth 
City County to advise you of the County's approval of un-
dated plans submitted by, you for the development designatecl 
as 'Southampton Apartments, Elizabeth City County, Vir-
ginia, G. A. Massenburg,. President; W. Taylor Johnson, Sec· 
retary-Treasurer; 201 East Plum~ Street, Norfolk, Virginia; 
Bernard B. Spigel, Architect, Norfolk, Virginia', upon the fol-
lowing conditions : 
"(a) That the sanitary sewer and outfall system, in ac-
cordance with plans approved by the Hampton Roads Sani-
tation District Commission under date of September 9, 1943, 
be laid down by and at the expense of Southampton, Inc., to 
specification and final grades ·approved by the County and 
under inspection of the County at the standard Cou.nty in-
spection and maintenance fee for this type of installation. 
Upon completion of the aforesaid requirements the County 
agrees to accept said sanitary sewer and outfall.system for 
permanent maintenance." (Italics ours.) 
6* *Petitioner proceeded to the conclusion of its construe-
. tion work, and on February 15, 1944, caused its building 
contractor -to write the County as follows: 
'' Board of Supervisors, 
"Elizabeth City County, 
''Hampton, Virginia. 
'' February 15, 1944. 
"Gentlemen : ·, 
"With re!erence to your letter dated September 13, 1943, 
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addressed to South Hampton Apartments, Inc., concerning 
the installation of sanitary sewer and outfall system at our 
project;" please be advised that we have been informed by 
the sewer subcontractor th~t the work has been completed in 
accordance with the plans approved by you. We would ap .. 
preciate it if you would have an inspection made and advise 
us whether .the work has been done to your satisfaction. 
''By 
''Very truly yours, 
''RAMPTON HOUSING COMPANY, 
( General Contractor) 
........... ,, ...... , ...... -···········' 
(T. R., p. 111---Exhibit No. 2.) " 
During the progress of the work petitioner's MW8rage con-
tractor had beon billed in the amount of $861.50 as inspection 
fees, and had paid this sum (T. R., pp. ·59 and 166), but after 
the final inspection of the sewerage system requested by this 
letter of February 15, 1944, petitioner was billed for $7,480,00 
in addition, which the County claimed as the '' standard in-
spection and maintenance fee". The total cost of construct-
ing the entire sewerage system and outfall line, including ex-
cavation, material and labor, was only somewhat in excess of 
$10,000.00 (T. R., p. 142), and this statement for $7,480.00 
7'11 was •so _much in excess of what had been expected that 
petitioner asked for a reference to the authority for the 
charge .. It at once developed. that the "st3:ndard insP.ection 
and mamtenance fee'' prescribed by the County ordinance 
then subsisting was a maintenance fee computed at the rate 
of $26.00 for each connection on tho sewer lino, plus an in-
spection fee of $5.00 for each such ·connection, a total of 
$30.00 for each connection. Since petitioner had only thirty 
connections (twenty-nine at the time the plea was flled-T. 
R., p. 5 ), it owed only $900.00 under this ordinance, and it re--
fused to pay more. 
'11he ordinance now here ref erred to was adopted by the 
Board of Supervisors on October 1, 1941t and will be fottnd in 
Transcript of Record, nt page 146, It covers precisely what 
petitioner had done, arid there is no othet ordinance which by 
its terms could have any application to such a situation, save 
Section 61 of an ordinance adopted in 1942, which will be 
found at page 43 of the Transcript of Reoord, and· under whfoli 
the only charge prescribed against the private builder is $5.00 
per connection as an inspection fee. 
6 Supreme Court of Appeals of Virgiuia 
The maximum amount for which petitioner was liable un-
der the applicable existing ordinances was inspection fees 
$150.00, maintenance fees $750.00, under the ordinance of Oc-
tober 1, 1941, and this amount petitioner was wHling to pay 
and offered to pay. 
AR-GUMENT AND CITATION OF AUTHORITIES~ 
It seems that Elizabeth City County, acting through the 
8* individual who *"had charge of handling of the Board 
of Supervisors' affairs", and the "County Executive" 
had charged some other builders (how many is not known to 
us) these exorbitant fees in excess of the provisions of the 
existing ordinances, so the County felt constrained to attempt 
to enforce a similar collection from this petitioner. Up to 
now it has been successful. Special counsel was employed 
and action brought in two counts (T. R., p. 1). The first count 
claim~ $7,595.00 due by contract and is based on the following 
computation: · 
"1639 :fixtures (30 buildings) at $5.00 per fixture $8,195.00 · 
''Credit: In accordwnce with County policy-
Resolution October 1, 1941, 
$20.00 per building_ ( 30 buildings) 




Evidently plaintiff's counsel, while alleging a contract 
feared to depart wholly from some action by the Board of 
Supervisors as the basis for his claim, since he refers to '' the 
resolution of October 1, 1941 ", as the basis for a credit of 
$20.00 per building. That resolution has just been referred 
to by us (T. R., p. 146), and nowhere in it is there any sup-
port for such a computation or for the application of such a 
credit. We do not know what is meant by "County policy". 
It must mean the policy of Messrs. Gibson and Sours to col-
lect more than was prescrib~d by law. ~ 
In the second count the plaintiff's attorney claimed $7,480.00 
and predicated his action on an accord and satisfaction 
9* which he says occurred in June, *1944, as a result of 
plaintiff's application to the Board of Supervisors for 
relief from the• bill which had been presented. The trial court 
struck the plaintiff's evidence on this count so we need not 
concern ourselves further with it ( T. R., p. 131). 
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Throughout the trial of this case petitioner contended that 
the County could not collect a sum in excess of the amount 
which its applicable ordinances requir.ed the defendant and 
others similarly situated to pay. At that time the trial judge 
apparently sustained this contention, as witness the follow"". 
ing colloquy at pages 44 and 45 of the Transcript of Record, 
when Mr. Gibson was asked to produce any ordinance which 
would support the bill as presented: 
" • * • Your Honor, the fact'of the matter is· that ~fr. Gib-
son has studied these ordinances many times during this con-. 
troversy. We have discussed it here at the Board meeting, 
and the contention about it is well known to him. It isn't · 
something· new to him. Further, as we conceive it, the burden · 
is on the plaintiff to show the authority. 
"The Court: That is very true. I am going to require that 
that be done. • * * 
'' The Court: I think we are wasting a lot of time. I am 
going to require the plaintiff to prove his case. Mr. Ashburn 
is within his rights in asking him to point out the ordinance. 
* •• ,, . 
· Subsequently· Mr. H. Clarke Thompson, Acting Common-
wealth's Attorney for Elizabeth City County, was introduced 
as a witness for the plaintiff. He, too, was asked to point out 
the action by the Board of Supervisors which fixed the stand. 
-ard inspection and maintenance fee. on a ba,sis justifying 
the bill presented. His replies were not very enlightening. 
Note the following at Transcript of Record, page 79: 
10* 9 ''Q. Mr. Thompson, as attorney for the County; as-
suming it had the right to collect this amount of money, 
can you point out to the court the ordinance under which the 
County contends it is entitled to make the co_llection? 
'' A. In considering this matter, I was not satisfied with -all 
the ordinances. It is real difficult to do. Section 47, I think, 
would cover it, however, I was of the opinion, that, taking 
all of the ordinances together, it ,vas very apparent what fee·s 
the Supervisors intended to be collected by their officers, a~d 
the officers, believing that is what the Supervisors intended 
fo collect, made a contract for that and it had been ratified 
'hy the Board" of' Supervisors. 
"Q. You refer to the letter of September 13, 19f3! 
"'A. Yes, I believe tbat is- the one. · 
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''Q. In which, with reference to the amount the South 
Hampton Apartments, Incorporated, is required to pay Eliza-
beth City County is the standard County inspection and main-
tenance fee for this type of installation Y 
'' A: Correct. 
'' Q. So, the only possible issue between the plaintiff and 
the defendant is the construction and meaning of the words 
'Standard County Inspection and Maintenance Fee for this 
type of installation' Y 
'' A. That is certainly one issue .. 
"Q~ ls".there any otherY . 
'' A. rthink there is a definite issue on the fact that 1.t con-
. troversy had arisen and everybody had arrived at an agree-
.. ment. 
"Q. Have you ever heard of an accord without a satisfac-
~, . 
'' A. The County is perfectly willing to accept a deed to the 
sewers if it is a proper deed. 
''Q. When we asked you as attorney for Elizabeth City 
County for the source of the authority by which you arti\red 
at the $7,480.00 computation for standard inspection and 
maintenance fee, you sent us or caused to be sent us by 
1!41' Mr. ·Gibson, I am not sure wllicb, *the ordinance of Oc-
. tober 1, 1941,. with a letter in which you said that, in 
your opiniont that ordinance was partially applicableY · 
"A. That is right .. ' ' (T. R.1 p. 80.) 
Section 47 ref erred to by Mr.· Gibson in his testimony is a 
part of the ordinance introduced in evidence. as Exhibit No. 
3, and found at pages 149 to 165, inclusive, of the Transcript 
of Record. This ordinance was adopted on May 6, 1942t and 
so far as it purports to relate to sewer connections,·was, by 
its -terms, applicable only to connections thereafter mad.e by 
householders, in the County sewerage systems which bad been 
constructed at public expense or acquired by the County from 
sanitation districts within the County, as clearly appears. from 
the caption to the ordinance and its context. One of the pur-
poses of the ordinance was to take over several different sew-
erage systems theretofore existing in sanitation districts 
within the County, as is sho"7'D by the very Section 47 re- -
ferred to (T. R., p. 16U. It was entirely obvious that Sec-
tion 47 had 110 application to the "type .of installation" con-
structed by this petitioner. . 
When it developed, however, that the plaintiff was unable 
to produce any ordinance, resolution or action by the Board 
of Supervisors upon which to found its cause of action, the 
South Hampton Apts., Inc. v. Elizabeth City County. 9 
court departed from its farmer ruling and held that the evi-
dence established a contract in that petitioner's President had 
been told by Mr. Gibson and MF. Sours that the standard 
12ft inspection and maintenance fee 0 was computed on the 
basis of $5.00 per household fixture, and that althougl1 
this statement was not true, his failure to dissent therefrom 
constituted an agreement on the part of his Company to pay 
on this basis of compu·tation (T. R., p. 131). All instructions 
offered by the defendant were refused (T. R., p. 134). The 
j:ury were told that the contract had been made· and that such 
was the contract (T. R., p. 136)J We cannot conceive this. to 
be the law. 
In American-LaFran.ce, etc., Indu,stries v . .A.rUngton County. 
164 Va. 1, it is held: . 
'' Counties are creatures of the· legislature~ and have such 
powers to contract, and only such powers, as the Legislature 
grants to them. When the Legislature withholds po·wet te 
contract, or permits the exercise of the powe.r in a given case 
only in accordance with imposed restrictions, the county m_ay 
no more bind itself by implied contract than by the forbidden 
express coil.tract.'' 
The terms of Section 1544 of the Code of Virginia grant to 
Boards of Supervisors authority to adopt such rules and regu-
lations as may be necessary to secure the sanitary construc-
tion, alteration and inspection of plumbing and sew·er con-
nections and drains, and power to appoint. an inspector on 
salary or for fees fixed by the Board of Supervisors, and the 
terms of Section 2757 of the Code of Virginia confer power· 
on Boards of Supervisors to establish and maintain public 
sewers and water mains along the streets and public highways 
in any suburb of ai:iy city. This section reserves to private 
owners the right to establish and maintain a sewer fro:rri their 
lands to the nearest natural watercourse if the Countv 
13* shall fail or refuse to establish such sewer. It may •well 
be that by implication from the lang'Uage of these sec-
tions, counties have the right to contract with private parties 
relative to the construction and maintenance of sewer lines 
and systems, but if this be so, the power and authority is 
lodged in the Board of Supervisors and is a non-.delegable 
power. 
'' In the discharge of their duties officers cannot go beyond 
the law.'? McQuillan on Municipal Corporations, Vol. 2, page 
250, Sec. 519; Town of Weslaco v. Porter, 57 Fed. (2d) 6. 
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It is Hornbook Law that unless the term.s of an understand .. · 
ing are legally binding upon 'and enforceable by each of the 
parties to it, they are not binding upon nor enforceable by 
either party. This being true, suppose we assume that Mr. 
Sours did tell Captain Massenburg that the standard inspec-
tion and maintenance fee was computed at $5.00 per fixture, 
and that others similarly situated were paying on that basis, 
and that Captain Massenburg, relying upon this assurance, 
expressed a willingness to pay on that basis, yet, neverthe-
less, had it have subsequently developed that the standard 
inspection and maintenance fee provided by ordinance was 
$10.00 per fixture rather than $5.00 per fixture, so that a 
proper bill to this petitioner was $15,190.00 rather than 
$900.00, there can be no question that petitioner would be 
compellable to pay the figure reached on the calculation pre-
scribed by the ordinance. · 
"The rule is that persons dealing with such officers must, 
at their peril, ascertain the scope of their authority.'' Mc-
Quillan on Municipal Corporations, Vol. 2, page 252, Section 
519. 
14~ *"The general rule is well settled and is constantly 
enforced that one who makes a contract with a municipal 
corporation is bound to take notice of the limitations on its 
power to contract, and also of the power of the participating 
officer or agency to make the contract.'' l\foQuillan on Munici-
pal Corporations! Vol. 3, _Page 801, Sec. 1268. 
In Bun·ch's Executor v. Fliwa;n;na Coimty, 86 Va. 452, at 
457, the court quotes ·with approval from Dillon on Municipal 
Corporations, as follows: . 
"'It is a general and fundamental principle of law, says 
Judge Dillon, that all persons contracting with a municipal 
corporation must, at their peril, inquire into the power of 
the corporation or its officers to make the contract; and a 
contract beyond the scope of the corporate p6wer is void,. 
although it be under the seal of the corporation. So, also, 
those dealing with an agerit of a municipal corporation are 
likewise bound to ascertain the nature an.d extent of his au-
thority.' '' 
See, also, Winchester v. Redmond, 93 Va. 711. 
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Since a private party entering into an undertaking with 
agents of a quasi-municipal corporation to pay the standard_ 
inspection and maintenance fee would be legally obligated 
to. pay the fee specified by the subsisting· ordinances of the . 
gov~rning body, we can see no basis upon which it qan be re-
quired to pay more than the fee so specified by such ordi-
nances, simply because it was said by the agents of the County 
that the basis for computation was different from what the 
ordinances in fact specified. To so ho Ia is to deny petitioner 
the equal protection of the laws, for other persons similarly 
situated could be required to pay but a small proportion of 
the sum which the decision of the lower court exacts from 
. this litigant. The ordinances in existence at the time of pe~ 
titioner's negotiatio'ns with the County and at the time 
15* of its construction, tt.:gave to other parties in similar 
cases the right to do what petitioner has done upon the 
payment of an inspection fee of only $5.00 pet connection, 
and a maintenance fee of only $25.00 per connection, and pe-
titioner is entitled to the same privilege. 
"The prohibition of the United States Constitution that 
'no State shall* e * deny to any person within its jurisdiction 
the equal protection of the laws', is not only a restriction on 
State legislation, but equally restricts the legislation and all 
activities of its organs and units- of Government, including 
ordinances and by-laws of municipal corporations and all 
boards and commissions, whether of the State or of the local 
Government." McQuillan on Municipal Corporations, Vol. 2, 
p. 934, Section 783, citing cases. · 
Furthermore, it cannot be held as a m_atter of law; as the 
lower court held, that the minds of the parties met on the 
payment by the petitioner at the rate of $5.00 per :fixture. It 
was represented to Captain Massenburg that this was the 
standard inspection and maintenance fee legally prescribed, 
and was '' the fee which all others in similar case were re-
quired to pay". Obviously Captain Massenburg's assent to 
this proposal was predicated upon such representation being 
true, and to put the representation in the mos.t charitable light 
we can only say that it was a mistake of fact on the part of 
Mr. Sours. Under such circumstances it was for the jury to 
say whether Captain Massenburg's agreement was to pay 
the standard inspection and maintenance fee applicable to 
similar installations according to what such fee was in truth 
and in fact, or according to what Mr. Sours represented it to 
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be. The court allowed the jury no discretion in the deter~ 
mination of this question. 
•CONCLUSION. 
Petitioner prays that a writ of error and supersedeas·will 
be allowed \yithout requiring additional bond, as combination 
suspending ·and superseileaS' bond has been given (T. R., p. 
174). · That for the reasons set forth herein and upon the 
authorities c_ited, that this court will review and reverse the 
judgment of the Circuit Court of Elizabeth City County and 
enter fi:µal judgment.in the cause, limiting the recovery against 
this defendant to $900.00; or at the least that it will remand. 
this cause for submission to a jury under proper instructions 
of the question as to what was the undertaking between the-
parties. . 
An opportunity for oral argument in support of this ap-
plication is requested. If a writ of error is allowed petitioner 
will adopt this application as its opening brief. A copy hereof 
has been delivered to opposing counsel on the 17th day of' 
August, 1945. This petition will be filed with Mr. Justice 
:)Tiggleston at Norfolk, Va. 
Respectfully submitted,. 
W. R. ASHBURN, 
Counsel for Petitioner, 
Suite 501 Citizens Bank Building, 
Norfolk; Virginia. 
W. R. ASHBURN, 
Counsel for Petitioner. 
I, W. R. Ashburn, an attorney practicing in the Su-
17* preme Court of* Appeals of Virginia, whose address is 
Suite 501 Citizens Bank Building, Norfolk, Virginia, do 
certify that I have read the foregoing petition for writ of 
error, and the transcript of record, in the cause of Elizabeth 
City County again-st South Hampton· Apartments, Incor-
porated, and in my opinion the ·cause should be reviewed aud 
reversed by the Supreme Court of Appeals of Virginia. 
W.R. ASHBURN, 
Suite 501 Citizens Bank Building, 
Norfolk, Virginia. 
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Re~eipt of a copy of the foregoing petition for a writ of 
error is acknowledged this 17 day of August, 1945. 
JAS. G. MARTIN, 
Counsel for Elizabeth City County, 
Received Alig. 171 1945. 
J. W. E. 
September a, 1945. Writ of error and supersedeas awarded 
by the court. Bond $10,000. 
M. B. W. 
llECORD 
Pleas before the Circuit Court of Elizabeth City County, 
. Virginia., June 22nd, 1945. 
Be it remembered, that heretofore to .. wit: on the 13th day 
of November, 1944, came Elizabeth Oi(y County, plaintiff, by 
H. Clark Thompson and J as. G. Martm, its Attorneys, and 
filed its Notice of Motion for Judgment against South. H~mp-
ton Apartments, lncorporated, a corporation, defendant, 
which notice of motion for judgment is in words and :figures 
as follows, to-wit: 
To South Hampton Apartments, Incorporated, a corpora-
tion. 
Take Notice, that Elizabeth City County, plaintiff, will on 
the 4th day of December, 1944, move the Circuit Court of 
Elizabeth City County, Virginia, for judgment against you, 
defendant, as follows, to-wit: 
1. For $7,595.00, with interest thereon from the 1st_ day 
of July:, 1944, which defendant owes plaintiff, and promised. 
and ag·reed and contracted to pay plaintiff; inspection and . 
maintenance fees relative to sewers, to-wit: 
1,639 fixtures (30 buildings) at $5.00 per :fixture · $8,195.00 
Credit: In accordance with County policy .......... Resolu-
tion October 1, 1941, $20.00 per building (30 
buildings) 600.QO 
Net maintenance and inspection fees due 7,595.00 
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2. And also, to-wit, for $7,480.00, with interest tl1ereon 
from J nly 1, 1944, as to which a controversy having arisen 
between the parties, to-wit., in June, 1944, as to the amount 
due from defendant to plaintiff in the matter of inspection 
and maintenance and fees as to sewerage matters, the parties 
agreed on this amount as the trne amount dne at 
page 2 ~ the time plaintiff had billed defendant for this 
amount, and there was an- accord between the par-
ties as to this, and defendant solemnly promised to pay this 
amount, but thereafter, failed and refused to pay the same. 
Dated November 7th, 1944. 
ELIZABETH CITY COUNTY, 
by H. CLARK THOMPSON 
JAS. G. MARTIN 
Counsel. 
Legal service accepted & notice waived, this 10th day of 
November, 1944. 
· SOUTH HAMPTON APARTMENTS, INC. 
by F. 0. BLECHMAN, its agent & Atty. 
Upon the back of which is endorsed the following ·words 
and figures, to-wit: 
Virginia: 
In the Circuit Court of Elizabeth City County. 
Elizabeth City County 
v. 
South Hampton Apartments" Incorporated, a corporation 
.. 







November 13, 1944. Notice of motion returned executed by 
· Service being accepted. November 13th, 1944. Writ tax and 
deposit paid November 13, 1944, and cause duly docketed for 
hearing December 4th, 1944, the day to which it is returnable 
to Court. 
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''We the jury find a verdict in favor of the plaintif(Eliza-
beth City County the sum of $7,595.00 with interest from 
July 1st, 1944, to date of p~yment. H . .Aardema, Jr., Fore-
man, April 19, 1945.'' 
page 3 r And at another day, to-wit: 
Virginia: 
In the Circuit Court of Elizabeth City County. 
· Elizabeth City County, Plaintiff 
v. . 
South Hampton Apartments, Incorporated, a Virginia cor-
poration, Defendant 
SPECIAL PLEA AND MOTION TO TRANSFER CAUSE 
TO CHANCERY SIDE OF COURT~ 
South Hampton Apartments~ Incorporated, defendant in 
the above styled cause, by its attorney comes and says that 
heretofore, to-wit, prior to the 13th day of September, 1943, 
this defendant planned to construct twenty-nine certain build-
ings on a tract of land in Elizabeth City County, Virginia, and 
in connection with said construction to likewise construct and 
install a sanitary sewer and outfall system at its own cost 
and expense. This defendant desired to have Elizabeth City 
County accept ownership of said _sanitary sewer and outfall 
system upon the completion of said project and said system, 
and thereafter to control and maintain the same, and imme-
dia;tely prior to the said 13th day of September, 1943, it 
presented plan~ for the construction which it. proposed to 
make, including said sanitary sewer and outfall system, to the 
Board of Supervisors of Elizabeth City County_~ and asked 
the said Board to agree to accept said sanitary sewer and 
outfall system for permanent -maintenance. At its meeting 
. the said Board of Supervisors, without then committing itself 
so to do, tentatively signified its willingness to accept"the said 
sanitary sewer and outfall system if the same were laid down 
by and at the expense· of this defendant to specification and 
final grades approved by the County, and under inspection 
· of the County at the standard County inspection 
pag·e 4} and maintenance fee for this type of installation, 
· and this defendant was informed by the Board that 
its Clerk would within a short time notify it of the County's 
:final decision. This defendant at said meeting signified its 
willingness· to pay the standard County inspection and main-
Supreme Oottrt of A ppeale of Virginia 
tenance fee for this type of installation, but the amotmt of 
that fe~ was not discussed nor was any figure mentioned for 
same. Thereafter, to-wit, under date of Septe111ber _ 18, 1943, 
this defendant received the coHowing comtnunication from 
Elizabeth City County:. 
'' Septemb_er 13, 1943 
Southampton Apartments, Inc., 
201. E. Plume St,1 . 
.. Norfolk.,. Va. 
Attention-: Lt. Commander G. A. 
Massenburg, President 
Dear Sir: 
·I am directed by the Boat·d of Supervisors of Elizabetl1 
City County to advise you of the Cotinty 's approval of un-
dated plans submitted by you for the development designated 
as '' Southampton Apartments1 Eliza~eth Oity County, Vir-
ginia~ G. A. Massenburg; President; W, Taylor J ohneon, Sec-
retary .. Treasurer; 201 East Plume Street, Norfolk, Virginia ; 
Bernard B. Spigel; 'Architect; N orfolkt Virginia''; upon the 
following conditions, to~wit ~ 
(a) That the sanitary sewet and outfall system, in ac-
cordance with plans approved by the Hampton Ronds Sanita-
tion District Commission under date of September 9, 1943, be 
laid down by and a.t the expense of Southampton, Inc. to 
specification and final grades approved by the County and 
nnder inspection Of the County at the .standard County, in-
spection and maintenance fee for this type of installation. 
Upon completion of the aforesaid requirements tbe County 
agrees to ac~ept said sanitacy sew@r and outfall system for 
permanent maintenance. 
(b) Thnt Southampton Apartmentis, Inc~, agrees, and the 
submittan~e of this letter to the Federal Housing Authority 
shall constitute agreement by Southampton Apartments, Inc. 
to pay the entire rental cost on all fire hydrants located within 
the developtnent; to pay at the rate of One dollat ($1.00) per 
month per family for the collection of garbage and trash, and 
to pay the entire cost of power for street lights, for any por-
tion of a year which th~ Board of Supel"Viemrs may require 
prior to the J aµttary first that the buildings in Southampton 
Apartments. Inc. are taxable by the County on and after the 
Janua.ty first which the afo~esaid properties are taxable by 
South Hampton Apts., Inc. v. Elizabeth City County. 17 
the Qounty, the County agrees to assume the maintenance and 
operation of all the· community facilities referred to 
~age ~ } in this paragraph, 
Very truly yqµrs, 
R. E. WILSON:, Clerk 
REW:U" 
This defendant acc.epted the offer contained in said com-
munication and proc.eeded to make its constructipn, ~ml esp_e-
cially the sanitary ·sewer and outf~ll system, sttictly in ac~ 
cordance with the condition of said offer. The same was laid 
down by and at the expense of this def.end;mt to specification 
and° final gra.des approved by the County and under inspec-
tion of tqe County, and no question as to the sijfficiency of 
said constrn~tion· has arisen b,etween the parties. At the ·con-; 
clusion of the work and when tpis ·defendant was prepared 
to convey ownership of the snid sanitary sewer and outfall 
system to Elizabeth City County the said County called on 
this defendant to pay $7,480.00 which it, the said County, :rep-
resented to be the standard inspecHon and maintenance fee 
for this type of installation. As such sum was far in excess 
of any ~mount which this defendant lmd in contemplation in 
its proposal and agreement, the said defendant asked the 
Qlerk of E~izabeth City County to furnish it with a copy.o:f 
the governing ordinance .or resolution of the Board of Super-
visors for said County, an.d it received a copy of an .ordinance 
or resolution adopted October 1, 19.41, .containh1g paragraph 
No. 2 thereof, reading as_ follows: 
".2. The sum of $25.00 to b~ p~id the County of EJi~apet}l 
City f O! ~ach connection ~~qe on llny such lin~ for ~~111-t~-
nance and upke·ep of st_tid li;ne .a~d the sum of $5~00 tP b.e 
pa.ic.l by the ~ppij.cai;tt t_o tp.e C911}?-~Y of ~ljzl;lbeth Cjty ij.~ a 
s~~~r iµspectioµ. fee.'' · 
As this defendant bad twcntv-nine connections with said 
sanitary sewer and outfall system the total amount pl).yable 
by it under-said ordinance ·would be $870.00, and this sum 
the def eridant offered to pay but plaintiff refqaed 
page 6 ~ to accept the same, and without any fo~ndation in 
law for assessing or charging this defendant the 
said sum of $7.,480.00, insists that this defendant pay the 
same. 
Defendant says t4at jt is re~dy to pay the County of Eliza-
beth City the amount required by the proper ordinances of . 
said County or resolution of the Board of Supervisors in 
18 Supreme Court of Appeals of Virginia 
effect on September 13, 1943, as the standard County inspec~ 
tion and maintenance fee for the type of installation which 
tl1is defendant has made; that said plaintiff cannot in. law 
collect a sum in excess of the sum presc_ribed by its ordinanc~s 
or resolutions then in effect as such standard County inspec-
tion and maintenance fee; that the sum so prescribed is not 
$7,595.00 as alleged in Count No. 1 of the notice of motion 
for judgment filed against it in this cause, nor is it $7,480.00 
as alleged in Count No. 2 of the notice of motion for judgment 
filed against it in this cause; that thi~ defendant bas not 
promised and agreed nor contracted to pay plaintiff $7,595.00 
as alleged ih Count No. 1 of said notice. of motion for judg-
ment, nor $7,480.00 as alleged in Count No. 2 of said notice 
of motion for judgment. . . 
Further,. the said defendant says that no question of fact . 
is presented in this cause since the amount in money which 
constitutes the standard County inspection ·and maintenancp. 
fee in effect on September 13, 1943, can be readily ascertained 
by the Court from the valid and existing ordinances or reso-
lutions theretofore adopted by the Board of Supervisors of 
Elizabeth Qity County as disclosed by the official records of 
the meetings of said Board of Supervisors; that when such 
amount is ascertained by the court it is appropriate that an 
order be entered r~quiring this defendant to pay the same; 
that upon the payment of the ~um so ascertained by the · 
.. court the County should be required to accept said 
page 7 ~ sanitary sewer and outfall system for permanent 
maintenance in accordance witb the contract and 
agreement between the parties; that the proper forum for 
tl1e determination of this controversy is t]1e equity side of 
this court; that the plaintiff bas brought its action on the 
wrong side of the court, and pursuant to. the provisions of 
Section 6084 of the Virginia Code the said action should be 
transferred to the equity side thereof. 
The said defendant is ready to verjf y all of the statements 
of fact contained in this its d~fensive pleading, and prays 
that same mav be treated as a motion to transfer this cause.to 
the equity side of the court to determine the rights of the 
parties and provisions of the agreement or contract between 
the parties., and that the said plaintiff and the said defendant 
may be required by the court to comply with the terms of 
their said agreement as the court shall ascertain tl1e saine to 
exist. 
W. R. ASHBURN 
501 Citizens Bank Building, 
Norfolk, Virginia, p. d. 
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·Upon the back of which _is endorsed the follo"wing words 
• and figures, to-wit: Virginia: Circuit Court of Elizabeth 
City County, Plaintiff v. South Hampton Apartments, Incor-
porated, A Virginia corporation, Defendant 
SPECIAL PLEA AND MOTION TO TRANSFER CAUSE 
·TO CHANCERY SIDE OF ·COURT 
Filed in the Clerk's Office of the Circuit Goud of Elizabeth 
City County, Virginia, November 16th .A.. D. 1944. 
R. E. WILSON, Clerk 
.by S. M. GIBSON, Deputy Clerk 
page 8 } And at another day, to-wit: 
Circuit Cour.t of the County of Elizabeth City0 Virginia, on 
Tuesday the 26th day of December, in the year of ~mr Lord 
one thousand nine hundred and forty-four. 
Elizabeth City County, Plaintiff 
. v. 
South Hampton Apartments, Incorporated, a Virginia Cor-
poration, Defendant 
Tlns aay came the parties, by their attorneys, and the mo .. 
tion of the defendant to transfer the cause to the chancery 
docket being argued by counsel is overruled, to which action 
of the Court the defendant excepted. 
And the defendant pleaded the general issue, to which -the 
plaintiff replied g·enerally, and tl1e plaintiff also replied· gen-
erally to said special plea . 
. page 9 } And at another day, fo-wit: 
Circuit Court of Elizabeth City, County, Virginia on Sat. 
urday0 the thirtieth day of December, in the year of our Lord 
one thousand nine hundred and forty-four~ 
Elizabeth City County 
v. 
South Hampton .Apartments 
20 Supreme Court of Appeals of Vivginia 
MOTION FOR JUDGMENT.. · 
This day came the parties by their attorneys and H. Cl_ark 
Thompson, Acting Attorney fo:r the Commonwealth of Eliza-
beth Qity County, asked leave or the Court to withdraw as 
~9~~J_ f9r t}J.e plaj:p.tiff in this 9~:use1 which leav.e the C.ourt 
doth grant. 
page 10 i And at another day, to-wit: 
Circuit C9m·t of the C~unty of Elizabeth City, Vfrginia, oµ 
Saturday the 6th day of January, in the year of our Lord 
one thou~and :Qi~ hunilred ai,.d forty-five. 
County of Elizabeth City 
v. 
South Hampton Apartments, Inc., etc~ 
MOTION fOR. JUPG~JnNT .. 
This day came the parties by their attorneys and the plain-
tiff by counsel moved to contiµu~ the h~1'lring of this ~ause 
until the 9th day of February, 1945, which motion the Court 
doth grant and doth set this ~ause down f~r hearing on the 
9th day of Febr1:1ary, 1945, being the Februa1·y 'ferm 1945. 
page 11 } A~nd at ano~her day to-wit : 
Ciranit Court of -the County of. Elizab~th City, Virgjnia, on 
Thursday, the nineteent4 day of April, ill th.e year of our 
Lord one thousanc1, nine hund;re4 and forty-five~ 
Elizabeth City County 
'I). 
Southampton Apartme~ts, Inc., a corporation .. 
MOTION FO:g JlJDGl\J~NT. 
This day came the partie~ by th~ir attorneys a11d ther~upon 
came a jury, to-wit: · Cha-rles· L. Shobe, Percy Gatling,, S. H .. 
Minnick, Herman .Aardema, C. L. Harcum, J.<;>hn 1V. 1\fitch~U 
and Wendell P. Cross, who were sworn well and truly to try 
the issue joined and the truth of and upo11 the ·prerµises to 
speak and having partially heard the evidence the defendant 
by counsel in the absence of the jury moved the Court to 
strike the evidence of the plaintiff for the following reasons: 
South Hampton Apts., Inc. v. Elizabeth City County. 21 
1. That no evidence of the .Plaintiff should be admitted 
which te_nds to support the claim for either the sum of 
Sevent-y-four Hundred eighty dollars ($7.,480.00) or Seventy-
four hundred ninety-five dollars ($7,495.00). 
2. That all evidence of the plaintiff that tends to support 
a claim of over Eight hundred seventy dollars ($870.00) 
should be stricken. · 
3. That the evidence of the plaintiff's ordinances limits 
recovery to Thirty dollars ($30.00) for each connection. 
4. That the Court instruct the jury that the only probable 
sum recoverable is One hundred fifty dollars -($150.00) for 
inspection fees,-which motion the Court doth ovm;rule and 
to which ruling of the Court the defendant hy counsel noted · 
· bis· exception; and after hearing the remainder of 
page 12 ~ the plaintiff's evidence, the defendant by counsel 
in the ab~ence of the jury renewed his motion to 
strike the evidence on the grounds heretofore assigned by 
him and for the further reason that the plaintiff is not com-
petent to make contract without authorization Qf. ordinance, 
wl1ich motion the Court doth overrule as to the first count 
in the bill and doth sustain as to count. No. Two ( 2) in the 
said bill, to which ruling of the Court as to cqunt No. One (1) 
the defendant ·by counsel noted his exception and asked leave 
to file lli~ bill of exceptions and having he~rd the remainde1· 
of the evidence and argnmentf? of counsel retired to th·eir 
room to consult of a verdict and after sometime returned into 
Court having found the following verdict to-wit : '' Vv e, the 
jury, find a verdict in favor of the plaintiff, Elizabeth City 
County, in the sum of Soventy .. :five hundred ninety-five dol-
lars ($7,595.00) with interest from July 1st, 1944, to date of 
payment. {Signed) H. Aardema., Jr., Foreman." 
· Whereupon .the defendant by counsel moved the Court to 
set aside the verdict because of misdirection of the jury by the· 
Court and because of the conclusion of the Court that a con-
tract ,vas made, the hearing of which motion the Court doth 
continue until the 2nd day of May, 1945, being the April Term 
1945. 
page 13 ~ And at another day, to-wit: 
Circuit Court of the County of Elizabeth City, Virginia, on 
Wednesday, the 2nd day of May, in the year of" our Lord 
one thousand nine hundred and forty-five. 
Eliza.be.th City County 
v. 
Southampton Apartments, Inc. 
22 Supreme Court of Appeals of Virginia 
MOTION FOR JUDGMENT. 
This day aga.in came the parties by their attorneys and 
the defendants by their counsel renewed their motion to set 
aside the verdict by the jury rendered in this cause on the 
19th day of April, 1949, for the reasons heretofore assigned, 
which motion the Court doth overrule and to which ruling of 
the Court the defendants by counsel noted theil' exceptions 
and asked leave to- subsequently file their bill of exceptions in 
writing, which leave the Court cloth grant. 
It is therefore considered by the Court that the plaintiff~ 
Elizabeth City County recover of the defendants, Southamp-
. ton Apartments, Inc., the sum of Seven thousand five hundred 
ninety-five dollars ($7,595.00}, the damages by the jury in 
its findings fixed, with interest thereon computed at the rate 
of Six per cent (6%) per annum from the 1st day of July, 
1944, to the date of payment, and her costs by her about her 
motion in this behalf expended. 
Whereupon, the defendants, Southampton Apartments, 
Inc., by their counsel, advised the Court of their intention to 
apply to the Supreme Court of Appeals of this State for a 
writ of error an.d su,persedeas, and the Court doth allow- the 
said def~ndants ninety (90) days in which to file their bill 
of exceptions to perfect their appeal to the Supreme Court 
· of Appeals of this State; conditioned, -however, 
page 14 ~ that the said defendants, Southampton Apart-
ments, Inc., or someone for them, shall enter into 
a bond on or before May 30th, 1945, in the penalty of Eighty-
five hundred dollars ($8,500.00), with security to 1Je approved 
by the Court or the Clerk thereof, to perform and satisfy the 
judgment hereinabove entered and ·an Court costs that may 
be adjudged against them. · · 
· And the defendants be in mercy, etc. 
. . 
Virginia: 
In the Circuit Court of Elizabetb City County. 
Elizabeth City County 
v. 
South Hampton Apartments, Incorporated, a Virginia Cor-
poration. 
RECORD. 
Stenographic transcript of the evidence and other inci-
dents of the trial of the above entitled cause, ·tried in the 
Circuit Court of Elizabeth City County, Virginia, on April 
19) 1945, before the Hon. Frank H. Kearney, Judge of said 
Court, and jury; including the actions and objections of 'the 
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S. M. Gibson. 
parties, the exhibits offered in evidence; the instructions 
granted, refused, and amended, the rulings of the Court and 
the exceptions of the parties. -
Present : Messrs. James G~ l\farti1.1 and H. Clark Thomp-
son, Attorneys for the plaintiff. Mr. Willard R. Ashburn and 
Messrs. Jones, Blechman and Jones (Mr. Allan D. Jones), At-
torneys for the defendant. 
page 14A } The Court: Do you g·entlemen want the wit-
nesses separated t · 
Mr. Ashburn: We don't, your Honor. 
(Opening statements were made by. counsel for the re• 
spective parties.) 
. S. M. GIBSON, 
called as a witnes~ on behalf of the plaintiff, having been first 
duly sworn, testified as follows: ' 
By Mr. Martin; · 
Q. l\fr. Gibson, as you know, this is a suit of Elizabeth City 
County ag-ainst the South Hampton Apartments, Incorporated, 
a Virginia corporation. Did you have ariytlling t~ do from 
the very beginning of this matter on behalf of the County with 
the South Hampton Apartments, Incorporated? 
A. Yes, sir ; I made the arrangement or agreement with the 
president of the corporation, Commander Massenburg. 
Q. Commander Massenburg was president of the defend-
ant corporation? 
A. That is correct. 
- Q. Did you write the letter of September 13, 1943, on the 
subject? 
A. The letter was signed by Mr. Wilson as Clerk, that. is· 
my recollection, but it was written by me and I am 
page 15 } familiar with it. . 
Q. What was your connection ~ith the County 
at that time? 
A. I was Deputy Clerk of Courts but had charge of han-
dling of the Board of Supervisors' affairs. · 
Q. Who was Mr. Wilson who signed the letter? 
A. Mr. Wilson was Clerk of the Court. 
Q. What connectio;n did he have with the Board of Super-
visors? · · 
A. He is by virtu~ of his office-officially he is .County 
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Clerk, but he designated me to handle the Board of Super-
visors' affairs oi his office. 
Qr When yon•took tbe matte~ up with the p~sident of ~be 
defe:Qdant corporation, what drd yon do relative to gettmg; 
that charg~ to be made. to the corporation t 
Mr.· Ashburn: That is objected to. The commitment is in 
writing.. It requires no explanation and speaks for itself. 
The Court: I think where there is confusion, ,:vhen one 
side contends one proposition and one another, it is proper~ 
Mr. Ashburn:· This is an undertaking between the parties 
and it is a written undertaking. · 
The Court: If there is a:n agreement in writing signed by 
all parties, I would_ not go behind it, but I think he has a 
right to . show the particulars leading up to the 
page 16 ~ writing. . 
Mr. Martin: I am going to show how the writ-
ing was made and what these men\ were told. 
Mrr Ashburn: We except, and I think we ought to put our 
exception .in the record so that your Honor may heat what 
the issues are. · 
The Court: Do you want to put it in nowt 
Mr . .Ashburn: Yes, sir .. 
(The jury retired.) 
The Court: I am not entire_Iy ·familiar with tile issues in 
the case, bnt I do have in mind the argument you and counscI 
for the plaintiff made on the subject, on the special plea, 
which gave me some inkling of what the controversy was 
about. 
Mr. Ashburn~ We gave your Honor an idea of what the 
controversy was about, but we are now having a trial and I 
. have to put it in the record as an exception. 
It is our contention that an agreement between a county 
and a private party stands ~n a somewhat different plane 
from an ag-reement between two individuals or two corpora-
tions; that is, entities which are not public bodies. The only 
way a county can act is under the authority which is given it 
by the State Legislature and in the manner provided by law .. 
To be more specific1 th~ fixing of a charge is a leg-
pag·e 17 r islative function, and in tbis instance the fixing of 
. the standard county inspection and maintenance 
fee is a legislative function. That is a function which has 
been exercised and acted oil by the legislative body of this· 
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county. That body,J having· acted, no employee of the County 
and no official of. the County has any power to make any 
contract outside of or beyond the terms of the act of the leg .. 
islative body. . 
We contend first that even i£ it were true that Mr. Gibson 
and Captain Massenburg had agteed; as Mr. Gibson wil1 
contend, upon $5 to be fixed a13 a standard ittspection and 
maintenance fee, it would make no difference at all because 
Mr. Gibson would be without any power _to contract for the 
County on any basis different from the basis prescribed b7 
the legislative body of the County; and for the furth_er obvi .. 
ous reason that if Mr. Gibson had said to Captain Massen-
burg· $5 was the charge and it had turned out that it was not 
the. right figure as prescribed by the ordinance but it was 
$10, then obviously this corporation c<;mld have been required 
to pay $10 and not what had been agree~ ttpon; so any agree-
ment would be wholly ineffective.· The converse turns out to 
be true. It is not $5.00, but $5 plus $25 per building, and we 
say for that reason no '\terbal testitttotty as to any agraement 
between the parties is admissible, in the first. place. In the 
· second place, this writing is plain, it is admitted 
page 18 ~ by everybody to constitute the contract between the 
parties, and it can't be varied by parole testimony. 
·The sole question which can arise under it is what is meant 
by the language, "Under inspection of the County at the 
standard county inspection and maintenance fee for this typa 
of installation". 
Mr. Martin: I understand he is merely stating that to get 
bis record straight. I am ready to reply, if uecessaty. 
Mr. Ashburn: I was also making my objection to the Court. 
The Court: I overrule the objection. I did that bafore I 
sent the jury out, and I sent them out for yon to get your ex-
ception in the record. . . 
(The jury returned.) 
By Mr. Martin: 
Q. Did you go, or not, with Captain l\faasenburg, the presi-
dent of tho defendant corporation, to someone to ascertain 
the rate that would be charged for this work? 
A. Iili~~~ . 
Mr. Ashburn: I assume I need !lot tenew the objection f 
The Court: It is understood you object to the entire line 
and sa'Ve the point. 
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8. M. Gibson. 
By Mr. Martin: · , 
Q. Did you write a letter to- the defendant cor-
page 19 ~ poration on September 13, which you took with you 
to this gentleman, :M:r. Sours T . 
A. I am reasonably sure that that is the reason for our 
going to Mr. Sours, was our discussion of the letter. 
Q. Will yon prQdnce the letter? You have a carbon, I think. 
A. Yes, I have it. 
Mr. Ashburn: We will keep the original and yon can put 
the carbon in. · 
Mr. Martin: I put in evidence carbon copy of letter of Sep-
tember 13, 1943. · 
By Mr. Martin: · . 
Q. That was signed. by Mr. Wilson as Clerk? 
A. Yes, sir, officially as Clerk but written by me. 
(The letter·was thereupon read and marked "Exhibit 1".) 
Q. After you sent that letter to Captain 1\fassenburg, presi-
dent of the defendant corporation, did he come, or not, to see 
you relative to it? 
A. He came to see me numerous times prior to the writing 
of this letter. An ·of the neg·otiations were made prior to the 
writing of the letter. In other words, the completion of the 
arrangements for the development of this property had been 
under way, and we had about gotten to the point where things 
were in shape for them to go ahead, and he came in and I 
gave him this letter which was customary in cases 
page 20 ~ of like developments. In reading the letter he got 
to the point of the standard inspection fees. He 
.said, ''Let's stop here a minute''. He said, ''What does this 
fee mean 1 '' I said, ~'It means the fee. that everybody else in 
like circumstances is paying". He said, "We have no ob-
jection to paying the same thing other people in our situation 
are paying". I said, "I wanf you to know exactly what it 
is, so we will go back and see Mr. Sours and he will give you 
the detail of the charge''. I.told Captain Massenburg at the 
time that I wasn't familiar with this, the detailed charges 
mado by the Sewer Inspector. We then went back to Mr. 
Sours' office, which is next to my .office, and l\fr. Sours pro-
ceeded to explain the basis for the charge of the fee according 
to the outlets in the building, at $5 per outlet. My recollec-
tion is he offered to fig'Ure the amount for him, but Captain 
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Massenburg didn't have the plumbing plans available or with 
him at that time, so he then accepted the letter as far as the 
negotiations were concerned, on the basic agreement that that 
. was accepted and he proceeded with his other plans. My 
1·ecollection is that shortly after that he ran into some diffi-
culty, zoning, and all, so after the agreement had been ac-
cepted by him it was necessary for him, after this agreement, 
and before he could clear bis F. H. A. commitments under the 
ruling of the Federal Housing Administration, to adhere to 
the plans m3:de by the Board of Supervisors of 
page 21 } Elizabeth City County, that many of these facili-
- ties were needed, and in cases as much as twenty 
months elapsed before the County was receiving any taxes 
whatsoever from the project, and the F. H. A. came to the 
cpnclusion it was only fair to the local government that it 
should require the developers to arrange for providing of 
these community facilities. When I say that I mean sewerage 
facilities, lights, water, and so forth, sidewalks, and so forth, 
which they required and refused to give a commitment t1nless 
a letter from th~ County of this. type had been received and 
presented to the F. H. A. by the developer. That is the rea-
son the clause was put in there, and when this letter was 
presented from the developer to the F. H. A. it meant be had 
.ag-reed to comply with the provisions set out in the letter.· 
Q. Who was Mr. Sours? 
· A. Mr. Sours at that time was County Executive of Eliza-· 
beth City County. 
Q. Was or was not the matter .of the $5 per. fixture ex-
plained by Mr. Sours? 
Mr. Ashburn: He said outlet. 
Bv Mr. Martin : 
·q. ,Vhat about the $5? Go over that again, 
.A. I will tell you, like I toJd Captain :Massenburg, that that 
is a matter with which I am not familiar. The 
page 22 ~ Sewer Inspector does it. My understanding is it 
is $5 for each outlet or fixture. Ordinarily it means 
a sink or lavatory is my general understanding, but I am not 
qualified to testify on that fact, because I don't know any-
thing about it and I am not the Sewer Inspector and don't 
know anything about it. That was what I told Captain l\fas-
senburg and it was the reason I took him to Mr. Sours. I 
28 Supreme Court of Appeals of Virginia 
B. M.. Gibson. 
wanted to be sure he understood clearly what he was agree-
ing to pay, and told him at the time· I wanted him to under-
stand thorough_ly before he accepted the letter so that. his 
company and. his people would ·know what would be reqmred . 
for them to do, 'and 110 apparently was perfectly satisfied when 
I assured. him· the charge would. be the same as similar de-
velopers for· similar types of developments. Whether that 
trip to l\fr . .:: Sours' was made before the letter was accepted 
by Captain Massenburg I should not like to say definitely. 
Whether he had actually taken the letter prior to that time 
or whether he had it in hand when he went back, I don't re-
call, but I know, as a matter of fact, he had agreed to accept 
it and was apparently perfectly satisfied, and it was on my 
insistence that we went to see Mr. Sours because I wanted 
him to know exactly what it was costing him. Plumbing work 
is something I know nothing in the world about1 and I didn't 
attempt to explain it to him. 
· Q. How did the letter get from you to Captain 
page 23 ~ Massenburg; was it mailed or handed to hini T 
- A. Handed to him, 
Q. ~ere in Hampton T • 
.A. That is my recollection. I would not be sure. I may 
have mailed it to him and he may have prought it in. Mr. 
Crenshaw, who was supervisor in that District and whose 
recommendation prevailed in that District and myself dis-
cussed this matter se\reral times .. I recall distinctly on one 
Sunday we went to Captain Massenburg's housa. lte was 
quite busy and it was difficult for ns to get in ton ch with 
him, and he called me up one Sunday at noon and we went 
there and went over the plans. I would not testify definitely 
whether I handed. it to him at that time or whether I had 
mailed it to him previously, but I know that is the reason for " 
our discussion at that time. 
·- Q. That was before any building commencedf 
A. Yes. · 
Q. As time went on, did yott have further correspondence, 
later, and hav~ you the correspondence theref 
A. Yes. 
Q. If you will pin it together I will show it to counsel and 
we might save some time. · 
- A. I think I have it all· together, Mr. Martin, nnless I have 
left out something. 
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Mr. Ashburn: Your Honor understands we don't 
page 24 ~ admit the pertinency of these letters, but it is 
agTeed it was correspondence that passed between 
the parties. \Ve don't agree to their admissibility, but simply 
that they were written. 
Mr. Martin: I put in evidence the correspondence, and for 
brevity the stenographer may mark 1t as one exhibit. It is 
on eight sheets of paper, and we are using the carbon copies 
in place of the originals. The first letter, February 15, 1944, 
is not signed, but I suppose we can agree it was signed by 
some official of the county. 
Mr. Ashburn: Yes, I guess so. 
The Court: Is one of those letters from the Common-
wealth's Attorney to the Clerk! 
Mr. Martin: Yes, I think it is. If so, we can take it out. 
The Court : Correspondence between counsel and client 
would not be proper, I think. 
Mr. Martin: No, sir, unless it was sent on to the other par-
ties. I don't think it is important. 
Mr. Ashburn: May I interrupt you at this point in con· 
nection with the letter of May 31st¥ Will you identify that 
resolution so we will know what he is referring to there? 
There is one that came to me with the original, and here is a 
letter attached to it. "I enclose herewith copy of resolu-
tion passed by the Board of Supervisors which 
pag·e 25 ~ partially covers the question of sewers installed by 
individual corporations,'' and this was enclosed. I 
will read it. 
(The resolution was read.) 
Mr. l\Iar~in: I will put that in the file of letters. 
Mr. Ashburn: Is it your contention that only partially cov-
ers it? 
Mr. Martin: Yes. 
Mr. Ashburn: Why docsn 't it fully cover iU 
The Court: I don't think wo ought to get intu any discus-
sion now. Counsel is just introducing the letters and the 
resolution and ordinance that accompanied one of the letters. 
· 1\fr. Martin: vVl.Jen I started with these letters I stated the 
number of pages, but it has been chang·ed because we have 
withdrawn some of them. 
The Court: All right. You were reading a letter from Mr. 
Thompson to Mr. Ashburn. · 
Mr. Ashburn: Of May 31st. 
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The Court: Which enclosed the resolution. 
Mr. Martin: Yes, sir. 
The Court: Had you finished your reading the other let-
ter? Do you want to complete it, or not? . 
Mr. Martin: I bad better complete it. I had just read "I 
enclos·e hereF"ith a copy of a resolution passed by 
page 26 ~ the Board of Supervisors, which partially covers 
the question of sewers installed by individuals and 
corporations.'' Then I read the ordinance. I will continue 
reading the letter. 
(Letter of June 8-, 1944, from S. :M. Gibson, Acting County 
Executive, to the South Hampton Apartments, Incorporated, 
was thereupon read.) 
Mr. Martin: Mr. Ashburn, if you will give me the bill which 
was attached to that letter I will put it in. 
Mr. Ashburn: I have looked in my :file, but don't :find it. I 
should like to have a copy of it put in. 
Mr. Martin: That was with the letter of June 8, 1944. 
Mr. Ashburn: I think the bill was taken off before. the let-
ter was sent to me, and kept at the company's office. 
Mr. Martin: I think you will :find it was for $7,480, before 
the last building was completed-. 
The Court: All right. Continue with your reading of the 
correspondence. Mr. Gibson can get it, I suppose. 
The Witness: This seems to be the correct copy of the bill, 
Mr. Martin (handing counsel paper). 
The Court: Can we agTee that the bill was for $7,480? 
Mr. Ashburn: We can agree as to the amount but there was 
language on the bill which was pertinent to the controversy 
in that they cited the source of authority and 
page 27 ~ charged an amount different from the source of 
authority. 
Mr. Martin: The defendant l1as the bill. He may not have 
given it to the lawyer, but it was sent to them. 
Mr. Ashburn: I imagine Mr. Gibson can find a. copy. 
The Witness: The only copies I have are those two copies 
there; I didn't prepare it. . . 
~1\ Martin: This is not the one, because they had thirty 
buildings. It :was for $7,480. · · 
The Court: Can we agree that that was the amount of the 
bill, $7,480 Y 
Mr. Ashburn: That was the amount. 
-
South Hampton Apts., Inc. v. _Elizabeth City County. 31 
8. M. Gibson. 
Note·: The remainder of the correspondence was thereupon 
read, and the following letters, February 15, 1944; May 24, 
1944; May 26, 1944; May 31, 1944; June 8, -1944; June 23, 
1944; June 24, 1944, and copy of resolution adopted by the 
Board of Supervisors, dated October 1, 1941; were marked · 
"Exhibit No. 2". 
By Mr. M;rtin: · 
Q. Regarding the meeting of the Board of Supervisors 
which is referred to in this correspondence, were you present 
when·Mr . .Ashburn and Captain Massenburg cmne b_efore the 
Board of Supervisors Y 
A. Yes, sir. 
Q. Have you the minutes of that meeting? 
page 28 t A. Yes. 
Mr. Ashburn: Your Honor understands that our objection 
. goes to this as· an attempt to vary the contract ~nd depart 
from the authority? 
By Mr. Martin: 
Q. You have the Supervisor's book here, do you not, with 
the minutes in it? 
A. Yes. 
Q. You have g·iven me a copy from the book which we can 
11se, if agreea~le T 
A. Yes. 
Mr. Ashburn: There probably should be a further objec-
tion to this as an ex parte proceeding of alleged happenings 
of a meeting· of the Board. 
The Court: I agree with you. I think Mr. Gibson can tes-
tify, if he remembers what the situation was. I don't think 
the minutes would be binding on the <;lef endant. 
Bv Mr. Martin: 
·Q. Were you present at the meeting of June 7, 1944, when 
Captain Massenburg and their attorney, Mr. Ashburn, -ap-
peared in person? ~ 
A. I was. 
Q. Where was thaU . 
A. It was held right in this room. 
Q. In this room? 
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page 29 } A. Yes, sir. 
Q. What went on at that meeting between the 
partiesf . · 
A. Well, Captain Massenburg, 1\fr. Ashburn and several 
other of their associates, and I don't recall their names ; in 
fact, I don't believe I know all of the gentlemen, but in re-
sponse to_ letters and correspondence which had been had, 
they appeared and Mr. Ashburn explained the ·situation to 
the Board. I would not attempt to give his exact words, but 
the purport was they felt that this charge was excessive and 
that they hoped the Board of Supervisors would see fit to 
redu·ce it to a more reasonable amount, contending very much 
the same as he did in his letter, that sewer lines had been 
installed by his client, and they felt the fee charged was ex-
cessive.· The Board of Supervisors discussed it at some 
length. . Commander Massenburg was here at that time and 
he discussed it at some length. .· During the discussion I asked 
him if he didn't recall that be had agreed to·pay this fee and 
be very readily agreed that he did recall it and that he had· 
agreed to pay it. My recollection is that at that time he said 
the plans were not available and he had not actually figured 
what the fee would be, but he had understood that was the 
fee. He made it very plain that he would not attempt to 
welcb on pis agreement, but they merely came in a friendly 
spirit to ask the Board if they could see fit to reduce the 
amount of the fee, which as I intimated in a letter 
page 30 ~ I wrote them, that my impression· was from the 
number of installations was .tlle main reason they 
were not able to consider a reduction was that the people in 
similar developments had been charged exactly the same 
thing, and there had been made a strenuous effort to stick 
strictly to that f ea to make it uniform with all persons in like 
circumstances. 
Q. That Board meeting was June 7, 1944 f 
A. That is correct. · 
Q. Did the Board reduce it, or let it stand f _ 
.A. Mr. Ashburn, Commander :Massenburg and their asso-
ciates left, and in the meantime the Board advised them that 
they would consider it and let them know. They thanked 
them, and my recollection is that Mr. Ashburn said, '' It is 
up to you gentlemen. w· e shall appreciate whatever you can 
do for us, and whatever you agree upon we will agree to" 
is my recollection of it .. In other words, I don't know as the,; 
are the words, but he intimated that whatever the Board did 
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or decided they should pay they would pay. After they had 
left, persons who were here were heard on other matters and 
the BQard took up the matter and decided then that the fee 
would have to bo charged strictly because other persons in 
similar circumstances had paid the same fees. 
Q. No deduction was made Y 
A. No deduction was made. 
Q. And you wrote Mr. Ashburn, 011 the South 
page 31 r Hampton people, the next day, Juno 8th, as per 
the letter I have read? 
A. Yes. It has been some time, but I am reasonably sure 
that l\fr. Ashburn and his associates had left before the Board 
took official action and, as I l'ecall, that was the reason for 
my advising them as p11omptly following the meeting as it 
was possible for me to do. 
Q. After writing· that letter, did yon have anything more to 
do with it or was it tumod over to Mr. Thompson, the acting 
attorney for• tho Commonwealth in- this Courityf 
A. I inquired about the matter on several occasions. We, 
of course, were tremendously busy in the office, but occasion-
ally the thing· would occur fo me and I got in touch with the 
treasurer, I think, once or twice, and the plumbing inspector, 
to see if this fee had been paid, and I am not sure of the date$ . 
but I can tell from my file, but sometime, I think, in August 
when I ascertained this bill had not been paid I wrote to th~ 
Federal Housing Administrator, :M:r.-
Q. I don't think you can tell about that, because it was not 
written to the defendant. 
A. I did check on the ma ttcr several times and I had some 
other correspondence or actions I took,· and got 1\fr. Thomp-
son t9 then look into the matter for fear that the County's. 
interests were being jeopardized by a 
Q. The bill that you sent with this letter was $7,480, but 
the amount we riow claim is slightly larger than 
page 32 ~ that, $7,595. Do you know the reason for that lit-
tle difference Y • · 
A. I only know it l)y hearsay. At that time it was more 
or less out of my hands. I think the bill was prepared by 
Mr. Thompson on advice of the Inspectdr, and it is my un-
derstanding from the Sewer Inspector, in conversation with 
Mr. Thompson and myself, there wore two buildings which 
had not heen completed at the time this matter came up; con-
sequently, it was for an amount less two buildings. That is 
something· I really don't know of my own knowledge. It is 
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something that doesn't come under my office, the detail of 
the charge. 
CROSS EXAMINATION. 
By Mr. Ashburn: 
Q. Is the County Sewer Inspector the same person as the 
County Plumbing Inspector? 
A. The same one. 
Q. Mr. D. D. Wright? 
A. D. H. Wright. · 
Q. The missing· bill, of which no copy of the original has 
yet been introduced, was a bill from Mr. D.' H. Wright and 
not from Elizabeth City County, ~asn't iU 
A. I don't know. I don't think so, Mr. Ashburn. My recol-
lection of that matter is this, that Mr. Wright gave Mr. 
Thompson the necessary information to prepare the bill. Mr. 
Wright, of course, being the Sewer Inspector, . 
page 33 ~ would be the only one qualified to determine what. 
· the fee was. • . 
Q. Actually, if our company had paid this a~.10unt of money, 
where would the money have gone? 
A. The money would have gone to the County of Elizabeth 
City with the exception of whatever fee the Sewer Inspector 
is entitled to, Mr. Ashburn. I actually don't know what 
those charges are. 
Q. You are Clerk of the Board of Snperviso1;s? 
A. Yes. 
Q. And custodian of their official records? 
A. Yes. 
Q. Show me any ordinance which you may Irnvc wl1ich says 
this money would have gone to Elizabeth City County rather 
than to the Sewer Inspector personally and individually, if 
you will? . 
A. Well, sir, I don't think that would be my job. 
Q. I think it is your job if you are a witness here. 
A. I would not attempt to do that. 
Mr. Ashburn: I doubt if Elizabeth Citv Countv even has 
· any cause of action in this matter or is entitled to ·be paid. 
· The Court: They have filed a notice of motion here with 
two counts in which they alleg-e they are entitled to certain 
money, and after all of the evidence is in, I · will hear you 
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on the question as to whether they can proceed, 
page 34 r but' I won't hear you now. 
Mr. Ashburn: I am not mahlng the motion now, 
hut am asking Mr. Gibson to put in evidence the governing 
ordinance of the County or whatever it may be, which dis-
poses of the money one way or the other under those circum-
stances. 
By Mr. Ashburn: · 
Q. You say you have collected similar amounts· from a lot 
of other builders in similar circumstances. Show me from 
the record what happened to that. 
A. I have looked at the record, sir, but I am not the one 
to bring the record up here. It is in the Treasurer's Office. 
and not my office. I will be glad to get it, but I think the 
Treasurer is the proper man to produce it. It is not reason-
able to expect me to prove records in his office, but I looked 
at them prior to the time this matter was taken up with you 
· to be certain myself that you were only being asked to do 
what.other people were doing, and asked to do what you had 
agreed to do. . 
Q. It is not a question of what we were asked -to do, but a 
<Jnestion of what is legal for the County to charge. The fact 
tba t · you have exacted illegal fees from other builders would 
110t justify your exacting· them .from us·t 
A. I don't admit they are illegal fees. . 
Q. Show this jury any ordinance adopted by the 
page 35 ~ Board of Supervisors of Elizabeth City County 
that justifies your submission of ~ bill for $7,480 or 
$7,595, either one you want? 
A. As I said, those details of the collection I am not con-
~erned with. I am concerned if they are not collected. I can 
do this and will be glad to do it, show you where it has been 
. paid by people in similar circumstances after accepting a 
letter lilie Captain Massenburg did on similar apartment de-
velopments. I can show you through the records of the 
Treasurer's Office that the fees were paid in accordance with 
their agTeement, and were accepted like Captain Massenburg 
agreed to accept them. · . 
Q. The details of collection we are ·not here interested in. I 
want to know the authority for the charge. Did you have 
any authority to say to people, '' I am g·oing to charge. you so 
much money"? 
A. Captain Massenburg· agreed to. it 
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Q. If you have such authority, please show us the source 
of iU 
A. I can tell you ,vhy we did it. · 
Q. I am not interested in why you say you did it, but under 
what authority you had to do it f 
A. I say, if you will give me time, I can go through the 
ordinances and pick out the fees. I am not familiar with that 
work and I don't think it is my job. If these fees are not 
collected it might be my job fo find out why they 
page 36 ~ :were not. · Wh~n I attempted to find out why this 
· was not, I found it was necessary to sue to g·et it, 
but as to the making of the bill it is something that the Sewer 
Inspeqtor had to do with and not me. 
Q. This controversy has been existing since the early sum-
. mer of-1944, hasn't it, which is nearly a year¥ 
A. You mean the controversy .about the payment of these 
funds! · · 
Q. Whether we owed Elizabeth City County the amount of 
money you claim? 
A. My recollection is g·enerally, that that is about right . 
. Q. "\Vould you not say that a year or nearly a year would 
be sufficient time for you to find any ordinance, if there was 
any, which gave it authority to impose that chargeY . 
A. I would say it was. It would be ainple time if it was 
my job. 
Q. Whose job was iU 
A. When the question came up that you g·entlemen had not 
paid the fee, it was my job to see whether it was paid, and I 
then referred the matfer to the attorney for the Common-
wealth, who then took it up and has had charge of it from 
then on. 
Q. You were very active in this -matter in your position as 
Assistant County Executive, were you f 
A. No. I was active first as Deputy Clerk, ancl · 
page 37 ~ I suppose carried out some of the duties as County 
Executive when Mr. Sours ]e:ft temporarily. I 
spent a good deal of time on the discussion, and I am fairly 
familiar with the procedure. 
Q .. I take the substance of your answer to be that you are 
not prepared to show the Court and jury any ordinance or . 
any rmmlution adopted by the Board of Supervisors of Eliza-
beth City County fixing the .standard maintenance and in-
spection fees for this type of installation at a unit figure 
which resulted in your bill for $7,480 or $7,595.? 
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A. I didn't say that. 
Q. I ask you to answer yes or no 1 
A. I can't answer it yes or no~ I will answer like I did 
before. I can show you the basis of the~the reason for the 
cµarg·es made to similar-to people in similar circumstances 
,·vhich they have paid, and I don't think it is my duty to point 
out Lo you the law under which these charges al'e madP. I 
dou 't think it is my job. 
Q. ,vhose job is it'? . 
A. I think the Commonwealth's Attorney's job is to con-
strue the law. 
Q .. Point out to the Court and jury any law that you think 
is applicuble. Don't construe it, but just identify it. 
A. Any law that these charges are made on Y 
puge 38 ~ Q. Yes., any law that justifies the charge you are 
making here 1 
A. I um of opinion that it was done-the basis for the 
charge is the law, resolution, adopted October 1, 1941. 
Q. 194lf 
A. 1941. That is the basis for it. It pertains only to 
dwellings, and it was not anticipated. there would be apart-
ment units. When the question of apartment units came up, 
the matter was taken up and agr_eements were made to follow 
out exactly what had been (lone here. . 
Q. This ordinance of October 1, 1941, deals with sewerage 
mains and not- house connections which are to be paid for by 
prhrnte builders, does iU 
A. Yes. 
Q. ~Pl1ey have a line running down the street? 
A. Ye_s. 
Q. Aud it provides that if any taps are made in the line 
running down the street a charge of $30 shall be made for the 
connection, of which $25 goes to the County and $5 g9es to 
the Sewer Inspector for his inspection fee f That is for eacl1 
line running into tbq main line the cbarg·e is $30; is that 
right? 
A. No, that is not entirely right. You asked me for the 
basis of the charge. 
page 39 ~ Q. I asked you for the source of the authority 
_ and you identified this, and I am asking y_ou if that 
is wliat this is, and shows it-in plain unmistakable English, 
$30 for each connection¥ · 
A. Ye~. 
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Q. So if you, as Acting County Executive, have been charg-
ing anybody more than $30 a connection under the authority 
of this ordinance you have been exacting an illegal charge 
from tl1em and collecting it? 
A. No, I wouldn't say that. You l1aven't let me finish the 
answer. 
The Court: Answer it. 
A. I said the ordinance was passed for the purpose of tak-
ing car~ of connections to dwellings. The reason that was 
passed was because it was not set out in detail in the County 
system of ordinances. At the time it was adopted these emer-
gency conditions did not prevail. It then became necessary 
in connection with the building of apartm~nts to adopt a gen-
eral policy of this kind. We had had numerous requests and 
the Board said, ''Let's adopt a policy whicl1 will give the 
County Executive authority to make agreements without 
waiting until the Board meets.'' When the question of apart-
ment houses came up, this policy was adopted, and the ordi-
nance bad no reference to it. Th~ ordinance didn't anticipate 
tl1is situation. The County was always laying 
page 40 ~ their own lines which they could not do when the 
emergency arose; consequently,, when these build-
ers arid developers came here they set up a policy of their 
. laying down their own sewer pipes and paying-the county the 
maintenance fee of $25 per tap and $5 inspection fee, which 
made a total of $30. "When the question came up of apart-
ment houses, which had never arisen before, then the Board 
of Supervisors directed me to follow the same poliGy whicl1 
applies to apartment houses in the ordinance which requires 
that the builder pay a fee of $5 an outlet, the purpose of the 
Board being that the developer would pay the fee in the same 
position, whether he is building dwellings or apartment 
houses, as he would he under the ordinance with the excep-
tion that he put in his own line to the curb, and $20 per tap 
for so doing. That was agreed to very readily hy the de-
velopers for small homes. 
By Mr. Ashburn: . 
Q. You have just made reference to the Board or the Board 
directing you to ebarge on that basis. I ask you for evi-
dence of that? 
A. 1\f y answer to that, Mr. Ashburn, is this, that the Board 
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gave me authority from the beginning because I knew the 
purpos,~ of it, and none_ of these- projects were ever approved 
without discussion with the supervisors. In the case of your· 
project, the Supervisor in Wythe District on several occa-
sions, I am sure-I can testify that one Sunday 
page 41 ~ afternoon he went with me and we went over in 
detail the plans carefully and he saw the letter 
which Mr. ·wnson wrote to the South Hampton Apartments 
before it was mailed. · 
Q. No official action was ever taken by the Board of Su-· 
pervisors directing you to make .this the basis for the charges f 
A. I didn't have authority under that resolution, which I 
am frank to say was only with· reference to one condition. 
The purpose of it was to take care of emergency situations. 
Q. I ask you if it isn't the fact that if this County had 
been paid, every dollar of it over $870 would not have gone to 
l\Ir. '\Vright personally? 
A. No. 
Q. Where would 'it have gone! 
A. I can corroborate it would not have gone to Mr. Wright 
personally. It would have gone into the County treasury. 
Q. I want you to show me any action taken by the Board 
of Supervisors fixing· 'Yhere it would go? 
A. Can I show you where it would got 
Q. Yes. 
A. I don't know as it is my job to show you where it goes. 
I can show you that that which was paid by other developers 
has gone into the County treasury with the exception of the 
amount due the Sewer Inspector. 
Q. Does the County Treasurer draw his check 
page 42 ~ to the Sewer Inspector? 
A. No. 
Q. It could have gone to the County Treasurer, could iU 
A. No. The bills are presented by the Sewer Inspector 
and approved by the Board and warrants· are issued by the 
Clerk. · 
Q. Mr. Wright's bill was made and would bave been for 
so m:rny inspection fees at $5, 
A. I am telling you again I am not familiar with t11<~ de-
tail of l1is office, but I know bis fee for tapping into dwellings, 
llis inspection fee, is $5, and there is a graduated fee for 
inspecting the plumbing which I am not familiar with. _ Mr. 
Wrigbt's share in tbis case would be a very small part of 
· the total amount. 
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By the Court : 
Q. vYho would fix it? 
A. It is set up in the ordinance. 
By Mr. Ashburn: 
Q. Point _it out. 
A. I think the ordinance is there .. 
By the Court : 
Q. In what, the plumbing ordinance? 
A. The plumbing and sewer ordinance. 
By Mr. Ashburn: 
Q. :Mr. Gibson, you say that yon took the au-
page 43 ~ thority under the ordinance of October 1st, 1941, 
· to impose this additional charg·e. I ask you if 
there was not an ordinance, a general sewerage ordinance, 
adopted apparently in 1942 by the Board of Supervisors f 
A. Probably so. 
Q. I ask you if, in Section 61 of that ordinance of 1942, 
the typo of installations built by the South Hampton A part-
ment Corporati_on isn't provided for, and the only charge is 
$5 per connection going to the Sewer Inspector, and the 
County doesn't get anything·~ Read it. 
A. You ask me if that is the onlv one t 
Q. I ask you if it doesn't cover it 1 
A. This-
Q. Does it? 
A. ''Any.person, :firm or corporation engaging fo real es-
tate developments of any kind for either business or resi-
dential purposes in Elizabeth City County, which shall lay 
or install a sewer system for any such development shall, 
before beginning such work, upon the installation of any 
such sewer system, file with the Sewer Inspector of Elizabeth 
City Connty, Virginia, a plat drawn to such scale as he may 
require, showing the location of such proposed sewer system 
together with the dimensions of same and all other informa-
tion relating there.to and such sewer system shall be subject 
to inspection by the County Sewer Inspector and all subse-
quent s<'wer connections made thereto from any and all 
dwellings and buildings sliall comply with all of the terms 
of this ordinance in regard to sucl1 inspection, and such in-
spection fees shall be the same as paid by the County.'' 
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Q. The inspection fee paid by the County is $5 per connec-
tion 7 
A. 1 didn't tell you that. That is my recollec-
pag·e 44 ~ tion, but I am no authority on that. I don't know 
anything about it. I don't know as I ever looked 
it up in the record, btit it is in there. 
The Court: I think, in fairness to this witness, be ought 
not to be called upon to say what all of the ordinances in the 
Cotu1ty are. If you have any ordinances you want to intro-
duce, the fair thing would be to introduce them. · 
Mr. Ashburn: Exactly. However, your Honor, the fact of 
the matter is that Mr. Gibson has studied these ordinances 
many times during this controv>ersy. We have discussed it . 
hel'e at the Board meeting, and the contention about it is well 
known to him.· It isn't something new to him. Further, as 
we conceive it, the burden is on the plaintiff to show the au-
thority. · 
The Court: That is very true. I am going to require that 
that be done. I don't understand you can put a man on the 
stand and ask him what is in an ordinance when the ordi-
nance speaks 'for itself. , 
The 'Witness: If your Honor please, when Mr. Ashburn 
says I have studied these ot'dlnances, he is wrong, and if he. 
will ask me the question I will try to answer it. I haven't 
disc'hssed it with you, except discussing it at the ~oard of 
Supervhmrs. 
Mr. Ashburn: That is when I was referring to. 
page 45 ~ The ,vitness: The Commonwealth's Attorney 
studied it. 
The Coutt: I think we are wasting· a lot of time. I am 
going to require the plaintiff to prove his case. Mr. Ash-
. burn is within his· rights in asking him to point out the ordi-
nance. I would hate for somebody to put me on the stand 
and ask me about certain provisions of a state law or an or-
dinance of the County, either one. 
Bv- Mr. Ashburn: 
·Q, I understood that you ·and Captain Massenburg dis_. 
cussed this matter first out of the presence of Mr. Sours? 
A. That is correct., sir. 
Q. You told Captnin Massenburg- the charge to his com-
pany would be the standard inspection and maintenance. fee 
at that time? 
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A. I don't think I told him, Mr. Ashburn. It was in the 
letter, and he asked me the question; He read the letter in 
my presence.. He said, '' Standard County inspe~tion and 
maintenance fee, what do you mean by thaU" I said, "Cap-
tain, it means the same fee other persons are paying in similar 
developments, and I frankly. am not familiar with those fees. 
I don't attempt to-keep up with them, as it is not in my line. 
I will take you back to Mr. Sours' office and he will be glad 
to explain it to you. He is familiar with it." . 
Q. You actually didn't know in terms of_ money what the 
standard fee was? 
page 46 ~ A. -No, not in detail. . 
Q. And no amount was stated by you to himV 
A. No. That was the reason for my taking him to Mr. 
Sours, to be sure he knew the amount, which I could not give 
him. 
Q. And what Mr. Sours said to him was the standard in-
spection and maintenance fee was the same fee being paid 
by other people similarly situated? 
A. No, I haven't said that. I don't recall that I stayed 
with 1fr. Sours and Captain Massenburg· long enough to tell 
you ,what lvlr. Sours told him the fee was. I ani not too srir~ 
on tlmt, but my recollection is that I took Captain l\fassen-
burg in and introduced him to Mr. Sours and explained whaf 
he wanted, and then I left. I think Captain 1vfassenburg told 
him he didn't have the plans so it could be figured. 'rhat 
is my recollection. It has been, some time, but generally I 
think that is correct. 
Q. So no amount was stated there? 
A. Not while I was there, no, but I left immediately. I 
think that conversation is generally the conversation, the one 
which T have related. 
Q. Mr. Gibson, do I understand the purport of your testi-
mony about the transactions at th_e Board meeting of June 
7, 1944-, to be that I agreed at that time for the South Hamp-
ton Apartments, Incorpora-ted, to pay this bi11? 
page 47 ~ A. Yes. It was my understanding that you made 
- it very definite that whatever the Board decided 
it should be, you people would pay it.· I made the remark 
to Captain Massenburg that I didn't think it was fair to 
welch on his agreement after it had been made, that ]1e was 
putting me in the middle, and then you made the statement, 
according· to my recollection., that you were not trying to 
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get out of the fee, but would. pay whatever the Board said,· 
but felt that the fee was excessive. · 
Q. You think that is what was said Y 
A. Yes. 
Q. You say you were on the spot. How were you on the · 
spot? . 
A. Because I represented the Board in making the agree-
ment. · 
Q. If it was not a leg·al thing you could not be on the spot 
for not collecting it, could you f 
A. I don't mean, Mr. Ashburn, that the Board of Super-
visors expected me to do that, but when I represented ·the 
County in this I was interes~ed with them in g·etting a fair 
deal on the proposition. This· happened to be a situation 
where Captain Massenburg was only one of the corporation, 
which consisted, as far as I Irnow, of outside people, and I had · 
the Captain and Mr. Crenshaw together on an occasion and· 
had looked at the plans, and I didn't want to be in position 
of making· an agreement in perf~ctly good faith 
page 48 ~ with Captain Massenburg or anybody else in 
· which that sum of monev was involved which was 
due the County and then not be abie to collect the money or 
having to file suit if they would not pay it. That is what 
I mean by being on the spot. · · · 
Q. 1\fr. Gibson, if the County had, at its own expense con.:: 
· structed a_sewerage·system., and a private builder didn't have 
any expense connected with it, the basis of the charge would 
be no more than the bill that you submitted, would it, could 
not be? 
A. Now, Mr. Ashbum, you get back to the question of the 
same thing. I told you I am not familiar with it. My under-
standing· beyond that is that you have. credit on the bill as 
set out in this resolution. If you haven't I will be very much 
surpri~ed, but as to the detail, that is something I am no.t 
concerned with. 
RE-DIRECT EXAMINATION. 
By l\fr. Martin: . 
Q. The maintenance that you speak of, the County woul<l 
l1ave to maintain these sewers for the rest of time, would it Y 
A. Yes, from the time we take them over, from then on the· 
Countv has to maintain them. There is no sewer tax in the 
County in any district except in the district of Buckroe Beach 
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f'or maintenance of sewers. That is done entirelv by the tap 
fee that is paid by every individual pro'perty owner 
page 49 ~ or development, · 
Q. Did you follow the same custom with other 
· builders as you did with these t 
A. As far as I know, sir. 
Q. You w:ere · asked about · an ol'dinance.. I sh()W you a 
printed ordinance, Ordinance No. 18 of this County., "Th~ 
bereinaf ter ordinance was unanimously adopted by the re-
corded vote ·of the Board of Super'1isors of Elizabeth City 
County2 May 6, 19422 after due notice of intentio11 to propose 
the·same for passage was published for two successive week8, 
namely;_ Apri~ 28 and May 5, 1942, in the Daily. Press and 
Times Herald~ respectively1 newspapers of general circula-
tion in the County of Elizabeth City, Virginia.';. · 
A. Yes, 
Mr. l\:fartin: I put it in evidence, 
(The ordinance in question was marked "E..~hibit No. 3.") 
Mr. Martitl: t will read from part of it; Section 47: 
'' That in view of the fact that stttlh sewer systems as a.t·e 
hereby taken over by the County, have been bttiit under dif-
ferent c~nditions., and ~om,equently the costs <>f upkeep will 
necessarllf be different~ and .greater it1 some systems than 
in othets, on account of differing totraih and other eause~,. 
the Board of Supervisors is unable to fix a permanent uni-
form rnte for connection; which will npply to all sections 
of the (fotmty at all tim~s l therefore the said Boatd of Su-
pervisors hereby sets tha fol~owing iem.pornry rate~ to be 
charged in said systetns ; in East Hampton Sanitary Distrlct 
the minimum charge for connectioti shall b~ the sum t:Jf $50.00, 
·which s}iall include the fee hereinafter provided to be paid 
to the Sewer Inspector, and which said charge will allow the 
:fixtures or opetli'.ng;s in the sewer or ,vaste llne. An addi-
tional connection fee of $5.00 shall be paid for each fixture 
. or opening in the sewer or waste lin~s, in ~xMss of 
page 50 ~ teh~ provided there shall be fio fee charged £or 
openihgs left for nleammts. In Bttck1ioe Sa11ita ry 
District, in the territory setve'd by the Pear Avtmue Sewer, 
in the tei•ritory served by the Ri~r View Sewet, the same 
temporary rates shall prevail as above set forth fot· East 
.. 
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Hampton Sanitary District. In the territory served by the 
LaSalle Avenue Sewer the same rates shall also prevail, pro-
vided that in cases in· said territory where connection has to 
be made to any already existing private lines which connects 
with the public sewer, the charge shall be the same as that 
made to others connecting with such private 8ewer. '' 
By Mr. Martin: 
Q. ·where is this improvement situated? 
A. It is located on the south side of Kecoughtan Road at 
the curve., possibly a thousand feet from LaSalle Avenue 
east. 
Q. Is that in LaSalle Avenue District? 
A .. Yes. · 
Q. Are the rates that have been charged in this case the 
same as other people in that neighborhood have paid Y 
Mr. Ashburn: 1\T e object to that. That obviously applies 
to county owned sewers taken over.· :Mr. l\fartin is very agile, 
but Im can't bridge that to meet this situation. 
Mr. Martin: I submit it is relevant, because it gives the 
rate, tl1e same rate we are charging, may it please the Court. 
]Hr. Ashburn: That doesn't make it relevant. 
1\fr. Martin: "An additional connection fee of 
pag·e 51 ~ $5 shall be paid for each fixture or opening in the 
sewer waste lines, in excess of ten, provided there 
shall be no fee charged for openings left for cfoanouts. In 
Buckroe Sanitary District, in the territory served by the 
Pear A venue Sewer., in the territory served by the River 
View Sewer, the same temporary rates shall prevail as above 
·set forth for East Hampton Sanitary District. In the terri. 
tory served by the LaSalle Avenue Sewer, the same rate~~ 
shall also prevail.'' 
This is right in the LaSalle Avenue rn strict. 
Mr. Ashbm~n: That is the LaSalle Avenue Sewer, but it is 
connected to the countv owned sewer. 
Mr. Martin: It is adjacent and very close to it. 
Tl1e Court: The ordinance lias been introduced and I will 
permit ihe introduction of it. I understand this is the section 
you are claiming· tbese fees are due undert 
:M:r. Mar.tin: <Yes. 
The Court: The question you asked the witness was 
whetl1cr those are the same fees_ charged other people simi-
larlv lorated? · 
Mr. Martin: I asked him whether or not the fees charged 
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in the present case to the present defendant are the same 
fees mentioned in this section Y 
The Court: If the witness can testify to that, all right. 
A. As far as I know, they were. 
page 52 ~ R.E-CR.OSS EXAMINATION. 
By Mr. Ashburn: 
· Q. As a matter of fact., Mr. Gibson, the sewerage outflow 
and disposal system constructed by the South Hampton 
Apartments, Incorporated, is one unit which depo.sits sewer-
ag·e into Hampton Roads, does it nott 
A. It is my understanding of it, yes. 
Q. And there is nothing connected on to the _system except · 
these 29 or 30 apartment buildings, as the case may be? 
A. Not as far as I know. 
Q. Up to this time the County has not accepted the system 
and doesn't own iU 
A. No. . 
Q. So that what you are charging $7,450 or whatever the 
:figure you claim· is for a privately built sewerage system on 
your own property in connection with which yourself or no-
bodv else is connected with at alH 
A. Ask me that again t 
. - ( The question was read.) 
A. That is right. I should say, as far as you go. Of course, 
it is a part of-eventually will be a part of the sew·er system 
in that area of the County and the County will have to main-
tain the line in that given area and, as a matter of fact, I be-
1ieve we have already ha<l requests for maintenance of it. 
Q. Tbe Hampton Roads Sewerag·e Disposal 
page 53 r Commission will take over all lines in the County, 
will it not? 
A. :My understanding is they will take over tl1e county 
lines. · 
Q. It is already a matter of law that Elizabeth City County 
won't' have an~ maintenance expenses for sewerage systems 
bevond a certam datef · 
A. It don't mean we won't have maintenance on the Jines_ 
We will have just as much, may he more. -
Q. It does not relieve it? 
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A. No. They don't contemplate doing it anywhere. They 
could not afford to. 
Q. It only takes care of the outflow1 
A.. They anticipate disposing of it. They don't maintain 
it. The County would still have to maintain it. · 
Mr. Martin: May I ask the attorney, Mr. Ashburn., regard-
ing the number of buildings and connections thereof? 
:Mr. Ashburn: I haven't ·inquired, but I will. There are 
29 apartment buildings and 0~1e separate building which was 
later constructed, making 30 connections. 
page 54 ~ W. B. SOURS, 
called as a witness on behalf of the plaintiff, hav-
ing been first duly sworn, testified as follows: 
By Mr. Martin: . . 
Q. State your .name· and present occupation. 
A. ·w. B. Sours; civH engineer. 
Mr. Martin: The number of the fixtures in the bt1ildings 
is 1,639? 
Mr. Ashburn:. I suppose that is correct. I don't }mow. 
Mr. Martin: Can we agree on one·more thing, that the 
·Mn we sent for $7,480 was before one of the buildings was 
completed? · 
Mr. Ashburn: I think that is correct, Mr. Martin. 
By :Mr. Martin: 
Q. What was your previous connection with the County of 
Elizabeth City? · 
A. County Executive. 
Q. How long were you County Executive? 
A. From February 1943, until April 1944. 
Q. ·what were your general duties. as County Executive, 
roug·bly? 
A. I worked at the pleasure of the Board. :My duties were 
in connection with garbage work, and sewer inspections and 
maintenance. In fact., I was an engineer and followed that 
class of work and made quite a few inspections 
page- 55 r with the Plumbing· Inspector. 
The Court: A little louder. 
The ·witness: I made quite a few inspections with the 
Plumbing Inspector during my sta.y with the County. 
48 Supreme Court of Appeals of Virginia 
ll'. B. Sours. 
By Mr. Martin: · 
Q. And when did you leave the County to go elsewhere f 
A. April 15, 1944. 
Q. In September, 1943, you were County E;"'{ecutive o_f this 
· Countyt 
A. Ye:s. 
Q. Do you recall anything occurring between you, Mr. G_ib-
son and Commander Massenburg :relative to the charges that 
would be made with regard to the South Hampton Apartment 
buildings 1 . 
A. Yes, sir. 
Q. Tell the Court and jury about it, please, sir. 
A. :Mr. Gibson and Captain Massenburg came into my of-
fice relntive to what the fees would be, the county fees, would 
be, making taps to sewer lines proposed in the South Hamp-
ton Apartments development. The information I gave Cap-
tain Massenburg at that time was that, as I understood the 
ordinance, general ordinance, $50 per building permitting ten 
connections to the sewer line., and that a building larger than 
ordinary buildings requiring more outlets that a $5 addi-
tional fee for each opening was required under the-
page 56 ~ ordinance, that where the developer had to extend 
• or build the line, that the policy of the County was 
to charg·e $30 for the building, permitting ten connections, 
a]Jd beyond that $5 per connection. At the particular time T 
explained that to Captain Massenburg, I recall telling him 
that if he wished to verify that to get in touch wit11 l\Ir. Cren-
shaw who was a member of the Board of Supervisors in the 
District that the apartments were located. 
Q. 1~he way you have figured this bill is $5.00 per fixture 
and a credit of $20 a building, and that is the same thingl 
A. Yes. - · 
Q. That is the final way of figuring it f 
A. Yes, sir. . 
Q. Are you certain you explained a bout the $5 fee per fix-
ture to Captain Massenburg· 1 
A. Yes, I am very confident. I recall it very clearlv. As 
a matter of fact, we had quite a few other developers "'at the 
time tllat were desirous of similar connections. As a matter 
of fact, some of the others were complaining at the time, and 
I gave it very careful attention, was very careful in giving; 
out the information so there would be no misunderstanding. 
I went RO far as to explain,that the· County levied no tax fee. , 
for sew~r upkeep and maintenance and that the money, out-
side of 50 cents for each fixture,, went to the County in a 
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special fund set up by the Board of Supervisors to 
page 57 ~ maintain and keep up the sewers as long as those 
funds were available. 
Q. You have no interest in this matter one way or the 
other, have you Y 
A. No, none whatsoever. 
Q. You got a summons to come down here today f 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr, Jones: • 
Q. Mr. Sours, I hand you a check of Petley Company, In-
corporated, dated November 4, 1943. You were Oo1mty 
Executive at that time, November 4, 1943 f 
A. Yes, sir, 
Q. The check is payable to the County of Elizabeth City on 
account of plumbing pei:mits; $861.50, and there is a memoran-
dum wl1ich I am showing· counsel, memorandum of a bill from 
the County for those fixtures. The bills appears to be marked 
paid on December 5th, and it shows the owner as the Hamp-
ton Housing Company. What charge was that in payment of., 
sir? 
.A. I don't know. 
Q. You don't know. . 
A. No, sir. That bill-I had nothing to do with t.hat hill. 
Q. Who would have made such a bill? 
page 58 ~ A. I am not in position to say. . 
Q. Did you lmv~ a plumbing inspector at that 
time7 
A. Yes, sir. Mr. Henry Wright was the Plumbing Inspec-
tor of the County at that time. 
Q. You were County Executive and. Mr. "\Vrigltt worked 
under your direction, I assume? 
A. No, sir. Mr. Wright worked under the official action 
of the :Board of Supervisors. 
Q. J\ncl was not subject to your direction or orders T 
A. No, absolutely not subject to my direction or orders. 
Q. As County Executive, you were not concerned about 
what Mr. Wright may ha-Ve done or may- not? 
A. We worked at the pleasure of the Board, aild I did that 
which they delegated me to· do. Under the orcl~nance set-
ting up the Plumbing Inspector, I had no. official duties-I 
· mean no official authority over the Plumbing Inspector other 
than I c.ooperated and worked with the Plumbing Iilspect<>'r. 
Q. You were really manager for the County Y 
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A. No, I was not manager. Under an Act of the Legisla-
ture I was County Executive .. 
Q. You were familiar with the plumbing· ordinances, were 
you not, of the County Y 
A. At that time I was fairly familiar with it, _sir. 
Q. That provided for plumbing permits, did it not! 
A. Yes. The plumbing permits were to be 
page 59 } handled by-issued by the Plumbing Inspector. 
· · Q. In the name of the County~ I assume! 
A. Yes, absolutely. 
Q. I notice this bill, which appears to be a County bill, No. 
3716, dated the 5th of November, 1943, covering 1,661 fix-
tures at 50 cents per fixture apparently, and 31 connections, 
$31, making $861.50, for which this check seems to have been 
payable to the County of Elizabeth City, and that covers in-
spection fees contemplated under this ordinance, and that is 
apparently what took place. Nobody else was entitled to 
any fees for inspection but the Inspector? 
A. No. . 
Q. That would have paid all inspections T 
A. Yes. 
Mr. Jones: This check is dated November -4, 1943, of Pet-
ley Company, Incorporated. . 
Mr. Martin: That is not. the completed payment, but a 
partial payment. 
The Court: This is a different matter altogether, isn't it T 
It has got nothing to do with this charge against the South 
Hampton Apartment Company? I imagine it is introduced 
to show the different charges made Y 
Mr. Ashburn: We don't know exactlv what it is for. We 
got this bill from Elizabeth City County and paid it, and it 
seems to me it must be a bill under Section 61 of 
page 60} that ordinance. It was a payment made by rea-
son of the work being done there. 
The Court: I guess somebody could say what the bill is 
for. 
Mr. ,Jones: "\Ve thought we could get the information from 
the County Executive. 
The Court: I will admit it with the understanding that you 
s.how what it is for. . 
Mr. Jones: We expect to show that it was the inspection 
.fee under .that ordinance and it was paid bv this def enilant. 
Mr. Martin: There is not a plea of payment or account of 
payment. 
South Hampton Apts., Inc. v. Elizabeth City County. 51 
W. B. Sours. J. G. Oren.shaw. 
The Court: I don't understand that this bill and check 
they are introducing· has got anything to do with the. claims 
you are making, but the payment was made by a separate and 
distinct project and a separate company. 
Mr. Jones: It is the same project. Petley Company, In-
corporated, were the contractors and they paid this on this 
project. 
Mr. Martin: We object to the introduction of that at all, 
and move that it ·be excluded. The statute requires plea of. 
payment. If they are claiming credit for this- · 
Mr. Ashburn : We are not claiming credit, but it is ad-
missible to show the· construction which Elizabeth 
page 61 ~ City County put on its own ordinance when they 
sent the bill, and that it was for inspection fees 
for this work. 
Mr. Martin: That bill is to the Hampton Housing Com~ 
pany and the check is from Petley Company,· Incorporated. 
The Court: That still may be true, but suppose the hotts-
ing company and. Petley Company had an agreement as ·tQ 
who was to pay the sewerage charges. I am going to admit 
them snbject to their being connected, the two exhibits. No..: 
body has testified up to this time as to what they are for. 
(The papers in question., check and bill, were m~rked "Ex-
hibit A," and "Exhibit B".) 
J. G. Crenshaw. 
. J. G. CRENSHAW, 
called as a witness on behalf of the plaintiff, having been:first 
duly sworn, testified as follows: . 
By Mr. Martin: 
Q. State your name, occupation and residence, plea·se. · 
A. My name is J. G. Crenshaw, and I live in Wythe Dis-
trict, Elizabeth City County. 
Q. How long have you been on the Board of Supervisorsf 
A. Ten years. 
Q. What? 
page 62 ~ A. Ten years. 
Q. Were you present at a meeting when Mr. 
Ashburn and Captain Massenburg were here last summer be-
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Q. Tell the Court and jury what took place, please, sir1 be-
tween you1 
Mr. Ashburn: I don;t want to interrupt the proceedings 
unnecessarily, but we want to state our exceptions throughout 
the examination of this witness. 
·The Court: It is undei·stood that you make the same ob-
jection ta, the. evidence of this witness as you made in the 
beginning~ . and your exception and objection go to each ques-
tion ancl answer. 
By Mr. Martin: 
Q. Tell what occurred between your Board and Mr. Ash-
burn and Commander Massenburg at that meeting? 
A. My :understanding was that Mr. Ashburn wrote for the 
privilege of appearing before the Board at the June meeting1 
1944, and he appeared before the Board with Mr, Massenburg 
and others and asked £or a reduction in the payment of the 
sewerage and. maintenance that we had put on, tl1e tax that 
had been put on, and we told them we would take 
page 63 ~ it under advisement, w~ich we did later in the 
meeting, and he told us that it w011ld rest with us1 
that it was for our decision. 
Q. He left it to you for decision t 
A. Yes. 
Q. Who left it to you f 
A .. The lawyer. 
Q. Mr. Ashburn hereT 
A. Yes, Mr. Ashburn. We·went into it and saw tbat it was 
the cbar·ge we had been charging the others, and had bee11 
- following the same procedure all the way throngI1, and we 
dec~ded we would make no change, as other people had al-
ready been paying the same charges. 
Q. Aud yon let it standY 
A. And urged the Clerk of the Board, Mr. Gibson, to press 
for the charges. 
Q. For collection T 
A. For collection. 
Mr. Martin: Answe1· Mr . .Ashburn. 
Mr. Ashburn: We have no questions. 
South l!ainpton Apt~.1 Inc. v. Elizabet~ City County. 53 
page 64 ~ E. F. HEWINS~ 
.. called as ~ witnei:;s 9I\ behalf of the plai:µtiff1 :Pav-
ing been first duly" sworn, testiµ~d a~ follows : 
By Mr. Martin; 
Q. Your name is l\'Ir. E. F! Hewt:p.s, is it noU 
A. Yes. 
Q. ·where do you live and what is your occupation i 
A. I live at 2428 Che~ape~e .A.venue, and am einplqy~d in 
the shipyard in the engineering department. 
Q. What is your connection with this County? 
A. Supervisor at Large since January 1, 19#. 
Q. Up to date! 
A. Up to date, yes. · 
Q. "\Vere you present, or not, at a meeting last summer that 
we have spoken of when Mr. Ashhqrn and Commander Mas-
senburg were present at your, BQard m~eting in this rooni 7 
A. Yes, I was here. 
Q. Tf'll us what occurred between your .Board a~d these 
gentlemen and the def end ant corportJ.tion. 
A. As I recall, the case came µp ~s to the charge this 9or-
poration should pay. I don't remember too µiuch of the de-
tails of that case, as I had•no particular knowledge of the ca~e 
up to the time it came up. I had not fallowed it. As I recall, 
they 1·eferred to the or4inance and it .appeared that tha $5 
above the ten oomif3ctian was the regular charge, and alao I 
think it was hr.ought out at that time that othe:r 
page 65 ~- similar developers·had ·paid that same fee., and my 
recollection is that when the meeting adjourned 
that night the matt~r was settled. apd it was to be paid on 
that basis. I could not tell you the exact conversation that 
led up to that. That is my general impression of the way the 
meeting concluded. 
CROSS EXAMINATION. 
Bv Mr. Ashburn: 
· ., Q. · Do you recall my being there? 
4. Yes. . 
Q. Do.you recall my contending before the Board of Super~ 
visor.s that they had no right to make this charge? 
A.. I think that is true, and I believe that the attorney here 
brought up a letter this morning which referred to it at 'that 
time. 
· Q. Do you recall my asking the Board at that time for any 
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resolution or any ordinance that they bad in effect that would 
support the basis for that chargeY · 
A. I believe you did. 
Q . .And they were unable to cite any or indicate iU 
A. I could not say that, because the ordinance is there in 
the book. I think I saw it at that time. 
Q. It is the same one Mr. Martin ref erred to a while ago Y 
A. There is a further paragraph, 48, I believe, that further 
covers that. 
page 66 ~ Q: It is 47 and 48 they are relying upon Y 
. A. No, not solely 48. · 
Q. ~ o decision of the Board was announced at all prior to 
the time we left 1 
A. I could not say that. 
Q. Isn't that customary? Didn't the Board meet in execu-
tive session after the public meeting was ended Y 
A. That night¥ · 
Q. Yes. . 
A. Well, I would hesitate to say that. I would say, if you 
want to find out about that, you had better go back to the 
min:utes of the meeting. My memory isn't good enough to 
say what happened. It was discussed several times to me, 
- but whether the same night or later, I don't know. 
Q. You don't mean to say to this jury that what happened 
was that the Board said to us, "We are not going to reduce 
tbe charge, but you will have to pay the amount of· tbe biU, '' 
and then we said, ''Yes, we will· pay the amount of· the bill'' f 
' A. What I remember, Mr. Ashburn, was I think the matter 
was settled when we left here that night, that the bill was to 
be paid. I don't remember who said it would be paid, or 
in what words it was ~aid, but that is my general impression 
at the conclusion. 
Q; All you mean to say is your general impression when 
you left here was that the Supervisors had agreed 
page 67 ~ they would not reduce the bill and the charge would 
have to be paid Y That is true, and thev have never 
reduced the bill. . .. 
A. That is right. I thought the bill was to be paid on this 
basis. 
Q. Under what authority did the Board of Supervisors im-
pose this charge, or what authority did they have for impos-
ing itf 
A. I think they were empowered to in accordance with the 
. Act. 
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Q • .And it was on that basis that" you voted not to reduce 
it? 
A. Yes, that and in consideration of the fact that other 
people. h"ad paid in the same manner. 
Q. How many other people had paid in the same manner 7 
.A. I have particularly in mind the Kecoughtan Court De-
velopment. 
Q. Do you recall when that was? 
A. And the Sussex. There was another development across 
the road, although it was not co~pleted. They had agreed to 
go in on the same basis. 
Q. You felt if the County had been imposing an· illegal 
charge on some taxpayers that they had the right to impose 
it on everybody? 
A. I didn't feel they were imposing an illegal charge, be-
cause recently I paid a ·bill on four apartments0 . 
page 68 ~ and I paid $100 in addition to. the $30. 
Q. That is connected with the County sewer sys-
_tem, too, isn't it Y · 
A. Yes. I paid that to get in the system. I did it to put 
it in the County main. 
Q. You are now in the County main t 
A. Yes. 
Mr. Martin: He mentioned the minutes of that meeting. 
I offer them ag·ain. I understood you to say you didn't think 
ibey were proper. 
The. Court: Are you objecting to themY 
Mr. Ashburn: Yes, sir. 
The Court: Objection sustaill.ed. 
By Mr. Ashburn: 
Q. You referred to a development across the road from the 
South Hampton Apartment Corporation who have made simi-
lar payments. -
A. No, I would not say they had at that time, but I under-
stood that was the agreement and they didn't protest doing 
it. 
Q. They were connected with the LaSalle Avenue Sewer. 
The South Hampton Sewer, when it is taken out of Hampton 
Roads, bas to go into the general system even in Laealle Ave-
nue. · 
A. Yes.· 
Q. It goes into Hampton Roads now! 
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· A. Yes, but it cal\'t stay in t)lere. H has to go 
page 69 ~ into the disposal system eventually. 
Q. That is so:p1ething the Hampton Roads 
Sewerage Disposal Commission will settle f · 
A. I would h~ve to refer you tQ the C9mmonwe~lth's At-
torney for that. I know they ca:µnot or will not be allowed 
to put sewerage into Hampton Roads. What will gover:µ it, 
I don't know. 
Q. Actually there isn't ~ny 'building developID:ent in ·wythe 
District· Slll1.ilar to ours, is tJ;u~:r~' . 
A. Similar to thaU 
Q. Yes ... 
A~ I would say the Kecoughtan Court is. 
Q. In what respect Y 
_ A, A. ·group of 3:partment buildings. 
Q. That waa b1~.ilt i:r~ .1938, wasn't j U . 
.A. I don 't recall the date, 
. Q •. Long b~f ore the application of either one of these or-
dinances! 
A. I don't recall th~ date of that. I wµs not on the Board 
of Supervisors at that time. 
Q. I ask you to point out a:µy other proje~ts which are 
similar? 
A. I had one built in 1940 and went in the County sewer on 
that ba~i~. 
page 70 } S. M. GIBSON, 
recalled on })~half of the plaintiff for flfrther ex-
amination, testified as follows.: · · 
By Mr. Martin: 
Q. Mr. Gibson, relative to the letter that wus writtep re-
g~rdin~ this m.att~r origins.Uy by the Council ratifying ~nd 
eonti:rming th~ a.Gtion of t)le ~eeting pf N overilber, 1943, as 
shown by the Minute Book-
A. Yes. 
Q, Thflt meeting was November 3rd, I think, wasn't it f 
A. November 3rd is correct. 
Q. N pv~mber 3rq, 1943 Y 
A, lt shows it, 
Mr; Martin: I will only read that part of it: 
"Now, therefore, be it resolved that this Board 1Jpprpve 
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and it hereby does the following agreement with South Hamp-. 
ton Apartment, Inc.,''. 
'' County Clerks Office 
Elizabeth City County 
Hampton, Virginia 
'' September 13, 1943~ 
"Southampton Apartments, Inc., 
201 E. Plume St., · 
Norfolk, Va. 




"I am directed by the Board of Supervisors of Elizabeth 
City County to advise you of the County's approval of un-
dated plans submitted by you for the development designated 
as 'Southampton Apartments.: Elizabeth City 
page 71 ~ County, Virginia, G. A. Massenburg, President; W. 
Taylor Johnson, Secretary-Treasurer; 201 East 
Phm1e Street, Norfolk, Virginia; Bernard B. Spigel, Archi-
tect, Norfolk, Virginia..,' upon the following_ conditions, to-wit: 
'' (a) That the sanitary sewer and outfall system, in ac-
co1~dance with plans approved by the Hampton Roads Sani-
tation District Commission under date of September 9, 1943., 
be laid down by and at the expense of Southampton, Inc., to 
specification and final grades approved by the County and 
under inspection of the County at the standar4 County in-
spection and maintenance fee for this type of installation . 
.Upon completion of the aforesaid requirements the County 
agrees to accept said sanitary sewer and outfall system for 
permanent maintenance. 
(b) That Southampton Apartments, Inc., agrees, and the. 
snbmittance of this letter to the Federal Housing Authority 
shall constitute agreement by Southampton Apartments, Inc. 
t.o pay the entire rental cost on all fire hydrants located with-
in the development; to pay at the rate of One Dollar ($1.00) 
per month per fa~ily for the collection of garbage and trash, 
and to pay the entire cost of power for street lights, 
for any portion of a year which the Board of Supervisors 
may require prior to the January first that the buildings in 
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Southampton Apartments, Inc., are taxable by the County 
on and after the January first which the afore said properties 
are taxable by the County, the County agrees to assume the 
maintenance and operation of all the community facilities re-
• £erred to in this paragraph. 
Very truly yours 
REW/M 
And there follows : 
R. E. WILSON (Signed) 
R. E. WILSON, Clerk.'' 
'' A recorded vote being· taken on the foregoing resolution 
resulted as follows : Ayes: Crenshaw, Dixon. Nays : None.'' 
The stenographer can copy that in without reading it aga~ 
I suppose. 
The Court : You have already got the letter in. 
Mr. Martin: Yes, sir. This is Book No. 11, page No. 133. 
· The Court: What is the -title of the book? 
Mr. Martin: Minutes of the Supervisors of this 
page 72 ~ County, Supervisors' Minute Book, Elizabeth City 
County. 
By Mr. Martin: 
Q. Mr. Gibson, Mr. Sours and others were asked about 
others who had paid similar fees that you are claiming in 
this case for the County, and were asked to designate the 
names of others. Can you aid us in that f 
. A. Yes. The Kecoughtan Court Apartments, and I don't 
recall the year, as it has been sometime ago, paid the same 
fee that South Hampton was charged and billed for. Of 
course, their situation was not identical with the South Hamp-
ton for the reason that they entered the County sewer. The 
Armstrong Gardens directly across Kecoughtan Road from 
South _Hampton Apartments, Incorporated, was built iden-
tically as South Hampton. 
Q. When you say the South Hampton, that is the defend-
ant in this case f. 
A. Yes. That was built identically as to the fee, and also 
South Hampton Apts., Inc. v. Elizabeth City County. 59 
S. JI. Gibson. 
put in their own sewer installation and outfall. The circum• 
stances in connection with that was this, that they applied 
to go into the LaSalle Avenue Sewer, which, my guess is, 
probably 2000 feet to the curve. One is on one side .of the 
curve and the other on the other. They were required to run 
lines from LaSalle A venue to their development, arid the 
volume of sewerage going into th~. LaSalle A.venue 
page 73 } Sewer was so great that the Board could not per-
mit or would not permit them to tap into the La-
Salle Avenue line unless they ag-reed to build an outfall. 
Originally it was proposed to be put on Algonquin Road. The 
sewer line comes into LaSalle and comes down Second Street 
from Hampton Roads A venue. That outfall was put at 
Algonquin, on old Hampton Roads Avenue, which would re-
lieve the volume going into the outfall into LaSalle, and the 
· Board required that they pay the expenses if they installed 
it. Originally it was proposed on Algonquin ijnd :subse-
quently it was changed and put on Hampton Roads A. venue 
because it was felt it would better take care of the situation. 
It was some distance from Second Street, going up three 
streets, three or four streets, from Algonquin Road. ~bey 
did that. ~hey put in the outfall and were to pay for it them:. 
selves and paid the same fee as the South Hampton was 
charged, so in effect, while their sewerage itself does not go 
directly out of this outfall, they built the outfall and their 
entire system, the same as the South Hampton did. 
Q. Relative to the defendant's sewer and its property, how 
far is it from LaSalle Avenue Sewer? 
A. Mr. Martin, the guess I make is about 2,000 feet. That 
is purely a guess. I am ·mighty poor at distances. It fa 
where Kecoughtan Road curves after· it leaves LaSalle Ave-
nue coming towards Hampton. I would say it is around 2,000 
feet. 
page 74} Q. How far is the <;l.efendant's improvement 
from the courthouse here, how far is it away from 
here, and in which direction? . . · 
A. It is on the main road going to Newport News, Route 
60, Kecoughtan Road, and my g·uess would be it is probably a 
mile and a half from the courthouse. 
Mr. Martin: Answer these gentlemen. 
Mr. Ashburn: No questions. 
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called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows: 
By Mr. Martin: · 
Q. Mr. Thompson, state your name, age and length of prac-
tice? · 
A. H. Clar_}{. Thompson; 51 years of age; practicing about 
23 years .. · . · 
Q. You are a practicing attorney, are you nott 
A. Yes. 
Q. What official capacity do you hold in this county now? 
A. Acting Commonwealth's Attorney. 
page 75 ~ Q. How ·long have you been Acting Common-
wealth's Attorney Y 
A. A little over two years .. 
Q. Regarding the matter· we have before us today, did you 
get into the matter to see what could be done about iU 
A. I was ·consulted in the matter, yes, sir. 
Q. About when did you get into the picture 7 
A. I don't believe I could gi'7e you the exact date. I think 
it was about the time I wrote the first letter to l\!fr. Gibson 
relative to the charges. • 
Q. What happened after thatT 
A. Mr. Wright consulted me about making up the charges, 
and Mr. Gibson, I think, wrote me a letter in connection with 
taking the matter up with the South Hampton Apartments, 
Incorporated, and I wrote him a letter, I believe, stating ~hat 
appeared to me to be the proper charges to be made in the 
premises. · 
Q. As time went on, what further did you have to do with 
it? -
A. Sometime later it appeared ·that the South Hampton 
people felt that the amount charged them was excessive and 
~sked to b~ permitted to come before the Board of Super-
visors to discuss the matler, which, of course, was granted, 
and they did so appear. 
Q. Were you present at that meetingf 
A. I was. 
page 76 ~ Q. What was done by the Board and the gentle-
men representing the defendant. ·on that occasion? 
A. Mr. Ashburn appeared and attempted to convince the 
Board that the Board had no right to levy sncl1 a charge or 
ask for payment of such amount. There was some discussion 
back and forth about this project, and similar projects, and 
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these parties left the meeting with what I thought was a very 
definite understanding that if the Board of Supervisors could 
see fit to relax the amount they hoped they would do so, but 
that they would stand by the Board's decision. 
Q. And after the Board's decision, did you have any more 
correspondence in connection with Mr. Ashburn t 
A. I think the next correspondence was with-by Mr. Gib-
s_dn. The Board at tha_t meeting· had approved the charges, 
and he took up again the question of these fees, and someone 
advanced the opinion that these were identical with other 
fees being charged, and the Board declined to relax them on 
the ground that it would create a lack of uniformity in the 
charges. 
Q. After that meeting there was some correspondence which 
was put in evidence. What was your next connection with 
the subject? . 
A. Mr. Gibson and I discussed the matter informallv on 
several occasions, and I don't recall taking any definite ac-
tion until at a time, which I can.'t fix by date, but 
page 77 ~ which was just prior to the exchange of stock. Mr .. 
Blechman called on. the telephone-
Q. Who is Mr. Blechman? 
A. A member of the firm .of Jones, Blechman & Jones in 
Newport News. 
Q. A lawyer in Newport NewsT 
A. Yes. He stated he represented the purchasers of the 
new stock. 
Q. The new stock? 
A. The new purchasers of the stock. 
Q. Of the defendant corporation 1 
... ~. Of the defendant corporation; that the representatives 
of that corporation were representing to him that the cor.:. 
poration owed the County of Elizabeth City, my recollection 
is, something in the neighborhood of $700 . 
. Q. $700? . 
A. Yes. That is purely my recollection. I advised him that 
unless they had recently paid the bill that they owed the 
County somewhere in the neighborhood of $7,000. He said 
it could not be, because his principal was sitting right beside 
him. I said, that Mr. Ashburn had written a letter to the 
Board of Supervisors that it would pay the amount, and I 
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had advised the Board of Supervisors that it would be paid 
because Mr. Ashburn said it would. · 
Q. Had you seen Mr. Ashburn's letter which was 
page 78 ~ put in evidence! 
A. Yes. . 
Q. What happened after that¥ · 
A. Mr. Blechman asked me to call Mr. Ashburn to verify 
that, which I did. I called from l\fr. Gibson's office and 'iJ1 
his preijence. 
Q. What happened then? 
A. Mr. Ashburn told me that he and his clients bad changed 
their minds. 
Q. What did you sayt . 
A. I am not sure. I was naturally very much disappointed 
and somewliat put out. 
Q. Then what happened after that? 
A. They didn't pay it. 
Q. Did something happen about a deed with them? 
A. Yes. They had tendered a deed from the corporation 
to the County which was a very voluminous document and 
contained various conditions and provisions in there which I 
thought improper. It was left in my office.· It was sent by 
hand by Mr. Hyman, and when I next saw him I advised him 
that it was not satisfactory. · 
Q. It had various conditions in it? 
A. Yes. 
Q. What happened to the paper? 
· A. I don't know. I would say I think Mr. Hy-
pag~ 79 ~ man got it out of my office subsequently, but I am 
not positive of that fact. · 
Q. Were you ready to receive a deed in proper form at 
any time if they paid this money? 
A~ I was representing and advising the County to accept 
proper deed at any time, and I am sure they would have done 
so. 
CROSS EXAMINATION. 
By Mr. Ashburn: 
Q. Mr. Thompson, as attorney for the County, assuming it 
had the right to collect this amount of money, can you point 
out to the Court the ordinance· under which the County con-
tends it is entitled to make the collection? · 
A. In considering this matter,' I was not satisfied with all 
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the ordinances. It is real difficult to do. Section 47, I .think, 
would cover it, however, I was of the opinion; that, taking 
all of the ordinances together, it was very apparent what 
fees the Supervisors intended to be collected by their offi-
cers, and the officers, believing that is what the Supervisors 
intended .to collect, made a contract for that and it had been 
ratified by the Board of Supervisors. 
Q. You refer to the letter of September 13, 1943 f 
A. Yes, I believe that is the one. - · · 
Q. In which, with reference. to the amount the 
page 80 ~ South Hampton Apartments, Incorporated, is re-
quired to pay Elizabeth City County is the stand-
ard County inspection and maintenance fee for this type of 
installation? 
A. Correct.-
Q. So the only possible issue between the plaintiff and the 
defendant is the construction and meaning of the words 
'' Standard County Inspection and Maintenance Fee for this 
type of installation'' Y 
A. That is certainly one issue. 
Q. Is there any other! 
A. I think there is a definite issue on the fact that a con-
troversy had arisen and everybody had arrived at an .agree-
ment. 
Q. Have you ever heard of an accord without a satisf ac-
tion? 
A. The County is perfectly willing. to accept a deed to the 
sewers if it is a proper deed. 
Q. When we asked you as attorney for Elizabeth. City 
County for the source of the authority by which you arrived 
· at the $7,480 computation of standard inspection and main-
tenance fee, you sent us or caused to be sent us by Mr. Gib-
son, I am not sure which, the ordinance of October 1, 1941, 
with a letter in which you said that, in your opinion, that 
ordinance was partially applicable T . 
A. That is right. 
Q. What part of it is applicable, if I mav in-
page SL} quire? ., 
A. It is partially applicable, but it probably 
could have been drawn in better shape. · . 
· Q. Clearly it is not applicable in any sense of the word for 
the reason that you have read it and you realize it covers 
construction of additions. According to your present idea, 
no part of it is in reality applicable .. Will you point out to 
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the Covrt and jury any official action of the Board of Super-
visors which is applicable? 
A. It is. a ratification of the contract. 
Q. You proceed now not on the basis of an ordinance but 
under a contracU 
A. I think the contract is the basis of the claim. 
Q. If you rely upon the contract you necessarily rely upon 
the language· of the contract, and the Iang'Ilage of the con-
tract is.'' Standard County Inspection and Maintenance Fee 
for this type of installation''. That has reference to the offi-
cial action of the Board of Supervisors p1·escribing standard 
inspection and maintenance fees T 
A. I think the Court will have to rule on that. 
Q. I am asking for your opinion. 
A. I think it means, as has been testified, to collect a similar 
fee charged to other persons under similar circumstances. 
Q. The prescribing· of a fee which is a standard fee ·is a 
legislative function, is it not? 
page 82 ~ A. I don't know. The standard fee to be col-
. lected as such, I think, probably is. 
Mr. Martin: 1\..re these matters of law they are arguing°l 
The Court: I was waiting for somebody to object. You 
examined Mr. Gibso~ about an hour and a half on a question 
of law. It is not up to me to interpose, but I will instruct the 
jury as to the law in the case. 
By Mr. Ashburn: 
Q. Mr. Thompson, you say you received from the South 
Hampton Apartments, Incorporated, you think by hand from 
Mr. Hyman, a proposed deed granting the outfall line and· 
disposal system to the County and that you had some objec-
tion to the instrument as tendered' because it had additions 
in iU . 
·A. That is correct. 
Q. You don't recall exactly what became of it, but your im- · 
pression was that Mr. Hyman came back and got it V 
A. It was about the third or fourth copy left in my office. 
Q. Did you not also have the original f 
A. No. 
. Q. As a matter of iact, don't you recall' whether you gave · 
th~_ original to Mr .. Blechman sµbsequent to that time Y His 
impression is that you gave it to him, which may or may not 
be correct. 
. 
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page 83 ~ A. I am afraid. I have never se~n this (indicat-
ing original deed). A good many papers go through 
my office. If Mr. Blechman testified flatly that I gave it to 
him, I suppose I did,( but i don't. think so. I don't recall ever 
seeing it. 
Q. I would like for you to point out in there any additions 
you think are improper or objectionable! 
A. One part to which I had the most objection was the pro-
viso which reads : '' Provided; however, th.at the- said County 
shall not cause to be installed any pipes or mains in addition 
to the pipes and mains con:veyed by this instrument except in 
replacement, repair or construction thereof.'' 
Q. What is the objection to that? 
A. I think they shoulµ have the right to set their pipe on 
the easement as they see fit. . 
Q. That basis for their objection was never voiced, as far 
as you can recall, by letter f · . 
A. I didn't write a letter on it. I thought Mr. Hyman 
would come to the office as he had come to deliver the third 
copy. 
Q. The County wanted the right to run their sewerage pipes 
across iU 
A. The County wanted an absolute deed to the pipes and 
such rights as tlie company had in the easement. 
Q. It is an absolute deed to the pipe 7 
page 84 } A. I don't think so, with this proviso. 
:Mr. Ashburn: I introduce that deed in evidence. 
(The paper was marked "Exhibit C ".) 
By Mr. Ashburn: 
Q. You never advised us of any objection f 
A. I explained it to Mr. Agelasto in your office. 
Q. Mr. Thompson, you never tendered to the South Hamp-
ton Apartments, Incorporated, any form of instrument which 
would be acceptable to the County? 
A. No. · 
Q. You made ref ere nee to the meeting of the Board of 
Supervisors of June 7, 1944. Is it not true that at the close 
of that meeting· the position of the County was exactly the 
same it is now and had been from the beginning, namely, that 
the County would insist upon payment of this large amount 
of moneyY 
A. That was their official action that evening. 
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Q. They nev~r made any concession about it at all! 
A. No, never did, as far as I know. 
Q. You also made reference to a conversation with me by 
telephone in which I stated to you my clients had changed 
their mind? 
A. That is correct. 
Q. Did I not also say to you that the fund was available 
for the full amount, payment or the full amount 
page 85 ~ due the .County, that we thought, and still thought 
at that time that the County was imposing an il-
legal charge, and did I not invite you to bring some proceed-
ing to have the Court determine what was the proper charge? 
A. -You certainly did, and said the fund would be there if 
we wanted to bring suit . 
. · Mr. Ashburn: Incidentally, it is there. 
Mr. Martin : Enough to cover it all? . 
Mr. Ashburn: Enough to cover any amount that the Court 
determines to be due. 
RE-DIRECT EXAMINATION. 
By Mr. Martin: 
Q. You mentioned Mr. Agelasto at Mr. Ashburn 's office, 
and said you explained to hini this clause in this deed? 
A. Yes, and also to Mr. Hyman when I happened to meet 
him in Cutler's Restaurant in Hampton. 
Q. Mr. Agelasto is a young lawyer associated with Mr. 
Ashburn? 
A. Yes, and he was familiar with the instrument and dis-
cussed it. 
Q. You mentioned something about the stock being changed 
in the defendant corpor3:tion. 
A. This is pure hearsay as far as I am concerned. I was 
advised by Mr. Blechman that he represented the 
page 86 ~ persons who were buying the stock and they wanted 
· to know what the outstanding obligations were be-
fore taking it over. · 
The Court: Suppose we adjourn until 2 :30 o'clock. I want 
t? poi~t out to you gen~lemen of the jury that you are to de-
cide this case on the evidence that you hear in the courtroom. 
It is improper for ariyone to discuss the matter with yon or 
for you to discuss the matter with anyone. Don't permit 
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anyone to discuss it with you, and don't discuss it with any-
one until you come back at 2 :30. 
Thereupon, at 1 P. M., an adjournment was taken to 2:30 
P.M. 
page 87} AFTERNOON SESSION. 
Met at close of recess. 
Present: Same parties as heretofore noted. 
D. H. WRIGHT, 
called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows: 
By Mr. Martin: 
Q. Mr. Wrig·ht, what is your name and your position in 
the County? · . 
A. My name is D. H. Wright, and I am County Plumbing 
and Sewer Inspector. 
Q. How long have you held that position Y 
A. Since February 2, 1937. 
Q. Are you familiar with the improvements or buildings 
known as the South Hampton Apartments, Incorporated? 
A. Yes, sir. 
Q. What does it consist of, roughly? 
A. 29 apartments and one group of store buildings. 
Q. What is the size of those apartments? • · 
A. They run from twelve to sixteen apartments to the build-
ing. . 
Q. You mean from twelve to sixteen families in ·a build- · 
ingY 
A. Yes. 
page 88 }- Q. There has been a check put in evidence for 
$861 to Elizabeth City County from Petley Com-
pany, Incorporated, and what looks like a bill with it, I be-
lieve. Can you tell us anything about this? · 
A. Yes, sir, I work for the ·county on a fee basis. I re-
ceive no salary, and our ordinan·ces allow me to collect a 'fee 
of $1 on a house sewer and fifty cents· for each fixture or open-
ing in the sewer or waste line. In the South HamptQn Apart-
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ments~ whqn they started the project, there was 31 buildings. · 
One building was later abandoned and they did not buil4 it,. 
which makes thirty buildings in the apartment, so there is a 
charge here of $31 for 31 sewer inspections, which is an in-
spection for each building, one sewer inspection for each build-
.ing, and there we1·e 1,600, I believe, and 60 fixtures, or outlets 
in the sewer 01· w:aste line. With fifty cents for each it 
amount~ to $861.50. This money goes to me and the County 
has no equity in it at all. 
Q. In the event the County should win the present suit, 
something has been said about your getting a lot of the money 
therefrom. What about that? · 
A. The County pays me on each conne~tion that is made to 
the sewer, for the inspection and supervision of the main 
sewers, the sum of $5. If this suit is won or if it is not won, 
I collect the sum of $150 which is $5 for each building which 
. has a connection into the sewer. 
pag·e 89 } Q. The County will owe you $100-odd dollars 
whether it wins or loses this snit Y 
A. No, sir. If the County wins they pay it to me, and if 
they don't win, it is up to the South Hampton Apartments 
to pay it. 
Q. But if the County does win you only get $100-odd dol-
lars out· of iU 
A. $150, yes, sir. 
CROSS EXAMINATION. 
By Mr. Ashburn~ · 
Q. :M:r. W rig-ht, let me see if I understand your testimony 
correctly. This bill from Elizabeth City County to the Hamp- -
ton Housing Company, $861.50, was for inspection fees for 
the house connections. I don't mean connections into the main 
sewer line, but for the connections between the fixtures in 
the houses, the house outlet line from the houses to the main 
sewer line! 
A. That is $31. $31 is the inspection fee for the house 
sewer from where it connects at the house to the curb line. 
Q. But does not include the inspection fee of the house 
sewer into the main outfall f 
A. That is right. . . 
Q. The only other inspection fee that you have 
page 90 ~ is the fee of $5 for inspecting the connections be-
tween the house line and the ontf all sewer main Y 
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A. ·For that and the inspection of the main sewer when it 
was installed. 
Q. The total inspection fee is $5 for the connection, or $150 
for the 30 connections Y 
A. Yes. . 
Q. Those are all of the inspection fees of any nature which 
Elizabeth City County charges for your services as Inspec-
tor? 
A. Those arc all that I know of. 
Q. And you get all of those fees f 
A.· That is rig·ht. i · 
RE-DIRECT EXAMINATION. 
By l\fr. Martin : 
Q. Do you know "W:"hether in this case it was the same as 
has been ch_arged in other cases around the County? 
A. Yes, sir. 
Q. Everybody else paid the same! 
A. It is uni versa!, yes, sir. 
Q. How long were you working on this project? 
A. From the time it was started until it was completed. 
. Q. How many hours or days Y 
I 
Mr. Ashburn: That is immaterial, if- the Court 
page 91 ~ please. If it is a legal charge, it makes no differ-
ence whether it took five minutes or thirty days. 
Mr. Martin: We won't press that. He is with you. 
Mr. Ashburn: No further questions. 
Mr. Martin: We rest. 
l\fr. Ashburn: If your Honor please, we wish to make a 
motion. · 
The Court: All right. Gentlemen, retire to your room, 
please. 
(The jury retired.) 
l\Ir. Ashburn: If your Honor please, we move to strike out 
any evidence for the plaintiff which pretends to support claim 
for recovery of $7,450 or for $7,595, respectively, and to ask 
the Court to charge the jury that the only.monetary -amount 
the plaintiff can recover under the evidence is the sum of 
$150 for inspection fees, it being our contention that the plain-
tiff has not established by its testimony that it has a right 
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to any maintenance fe~, and if the Court shall overrule that 
motion, and come to the conclusion that it is not 
page 92 ~ sound, then in the alternative we move the Court 
to strike out any testimony offered for the plain-
tiff which tends to support the recovery in excess of $900, $30 
per unit for thirty units, it being our contention that the only 
ordinance introduced in evidence or called to the attention 
of the Court upon which recovery in favor of Elizabeth City 
County can be predicated prescribes a sum not to exceed $30 
for each· connection. 
In elaboration of that, we contend to the Court with as 
much earnestness as we are capable of, that any recovery 
awarded in this case must have a legal foundation, and that 
foundation must exist in official action by the governmental 
authorities of the County, without which there can be no re-
covery, that·no county officer or ,servant has any authority in 
law to prescribe an additional charge greater or less than the 
scale of charges they have made, officially prescribed, and if 
none have been officially prescribed, none can be imposed, 
that it is not a matter which can be settled and decided by any 
individual acting on bis own or in any other manner than 
· prescribed by an official actio~ taken at an of .ficial convening 
of the governing body of the County. 
Some cont~ntion has been made in the course -of the trial 
that there could be an accord by reason of_ what 
page 93 ~ happened at the meeting of the Board of Super-
. visors. We say to your Honor that such a con-
tractual relation creating liability cannot possibly exist be-
cause of what transpired there, and even if 1vfr. Gibson were 
right in his thought with respect to what transpired, it would 
impose no leg·al liability on this defendant. It would not be 
a waiver. There was never any consideration for it. The 
County has never abandoned the positi~11 that it wanted to 
collect and was determined to collect the amount for which 
bill was originally sent. The declaration contained in the let-
ter to the County that if we paid them under protest is of no 
legal effect 'fhatsoever. It .is not a question of the County 
having agreed to a reduced amount and accepted by us. There 
can be no foundation for any recovery upon such circum-
stances, and we submit, in its final analysis, ther~ is no jury 
question present in this case. The question that the Court 
must necessarily interpret is the governing ordinance of the 
County, and it becomes the duty of the Court to say to the 
jury one of two things. The Court must say to the jury that 
South Hampton .Apts., Inc. v. Elizabeth City Coun~. 71 
it has construed the existing ordinance of Elizabeth City 
County and that the County is not entitled in this suit to re-
cover $7,595 according to the construction of this ordinance, 
which the Court has the right to do, or else the 
page 94 ~ Court must say it has construed the governing 
ordinance and the plaintiff can recover $900, or 
$150, as the case may be, but the decision in this case must 
necessarily be made by the Court and not the jury, because 
the Court cannot leave to the jury the construction of County 
ordinances or even contracts. 
Mr. Martin: This motion, I submit, falls for three reasons. 
The first r~ason, which does not go to the whole matter, but 
to the propriety of the motion at this time, is that my friends 
on the other side admit that they owe us $900, but are asking 
your Honor to strike out all of the evidence because we can't 
get as much as we claim. We make out a case but because 
we don't prove all we claim, as he says, your Honor should 
strike out the evidence because we can't recover the whole 
amount. · 
When we get to the matter of instructions, we have got to 
meet it sooner or later. When we look at this notice of mo-
tion and· what we claim, we have two counts.~ The first is on 
contract for $7,595 with interest from the :first day of July, 
1944, which it owes tbe plaintiff and promised and agreed and 
contracted to pay it relative to the sewers, and so forth. The 
first count is based on a contract made between the County 
and the defendant. It would not matter whether 
page 95 ~ there was any ordinance in the world on the sub-
ject. This was a new project which the County 
could have something to do with, or no~. The defendant could 
not have forced the County to have anything to do with the 
sewers or the proposition at all, therefore, it was a matter 
of the County and the defendant contracting between them-
selves as they saw fit. They did . contract between them-
selves, and it later, on the 13th of September sent out a let-
ter confirming it officially by the Board of Directors, which 
was copied into their minutes, and it was acted on on both 
sides. Now the question comes up that there is a contract. 
. What does it mean? They claim there is some ambiguity 
about the standard fees. T~e letter says this in p~rt: "And 
under· inspection of the County at the Standard County in-
spection and maintenance fee for this type of installation.'' 
It was a different kind of type of installation from the every 
day kind. Wlien this letter was handed Captain Massenburg 
he wanted to know what that meant. Here is a contract they 
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were going to enter into, and what does this lllean ¥ They 
then go over to Mr. Sours' and he tells them perfectly plainly 
that it is $5 and that is what it meant, and it was satisfactory 
to both parties and both parties acted on that, so it would 
not matter a particle if any ordinance had ever been heard 
of before or since. It was a contract between 
page 96 ~ these people and there was no ambiguity in it. It 
was stated that $5 is what they regarded as a ' 
standard charge, and that made.a perfect contract. 
We, therefore, submit that on the evidence which has been 
introduced so far, unless it is denied in ·some way, we have 
- made out_ a 1-00 per cent case on the contract. We will leave 
that for a moment. · 
I don ;t - thin]{ I need argue this ordinance, but I will 
mention it, however.· My client regarded the $5 as standard 
and as pr.oper, and they showed it to Captain Massenburg 
who was representing the defendant company, and the rea-
son they thought it was standard was because it had been 
acted on as standard repeated]y in the County because the 
ordinance which I hold in my hand seems to define it as 
standard. I will read a little of the ordinance for your 
Honor: 
"That in view of the ff:tct that such sewer systems as arc 
hereby taken over by the County, have been built under dif-
ferent conditions, and consequently the costs of upkeep wil1 
necessarily be different, greater in some systems than in oth-
ers, on account of differing terrain and other causes, the 
. Board of Supervisors is unable. to fix a permanent uniform 
rate for connection, which will apply to all sections of the 
County at all times; the ref ore, the said Board of Supervisors 
hereby sets the following temporary rate to be charged in 
said systems; in East Hampton Sanitary · District the mini-
mum charge for connection shall be the sum of $50, which 
shall include the fee hereinafter provided to be paid to the 
Sew~r Inspector, and which said charge will allow the con-
nection of one building· to t11e County sewer with not more 
than ten fixtures or openings in the Sewer or waste line. 
An additional connection fee. of $5 shall .be paid 
page 97 ~ for each fixture or opening in the sewer or waste · 
- lines, in excess of ten, provided there shall be no · 
. fee charged for openings left for cleanouts. In Buckroe Sani-
tary District, in the territory serveq. by the Pear A venue 
Sewer, in the territory served by the River View Sewer, the 
same temporary rates shall prevail as above set forth for 
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East Hampton Sanitary District. In the territory served by 
the LaSalle Avenue Sewer, the same rates shall also prevail, 
provided that in cases in said territory where connection has 
to be made to an already existing private lines which con-
nects with the public sewer, the charge shall be the same as 
that made to others connecting with such private· sewer." 
So it was, therefore, provided in a general way what they 
regarded as standard, and they showed Captain Massenburg 
"That is what we are talking about", and we submit it made· 
a perfect contract. 
Then, leaving that and going to the second count, which is 
entirely independent of what I have said, the second one is 
for $7,480 which was agreed on. One of the · buildings was 
not :finished then, so the total we have claimed ,in the first 
count is $7·,500-odd dollars, while the amount we have claimed 
in the second count is $7,480 because that is the amount we 
rendered the bill for when 29 buildings were completed. That 
· is the time they came over in June and discussed the matter 
with the Board. The second count reads: '' And also, to-
wit, for $7,480 with interest thereon from ,July 1, 1944, as to 
which a controversy having arisen between the parties, to-
wit, in June, 1944, as to the amount due from de-
page 98 ~ fendant to plaintiff in the matter of inspection and 
maintenance and fees as to sewerage matters, the 
parties agreed on this amount as the true amount due at the 
time plaintiff bad billed defendant for this amount, and there 
was an accord between the parties as to this, and defendant 
solemnly pr·omised to pay this amount, but thereafter, failed 
and refused to pay the same''. 
The County had agreed to take over and maintain forever, 
as the letter shows, this sewer line. That was a valuable 
consideration and a tremendous one. They promised to take 
over the sewer line and maintain it forever. Thev had a con-
troversy as to I1ow much was due. Our evidence "'shows up to 
this moment that they came over here and said, "Won't you 
reduce iU" They also said, "If you won't reduce it we will 
pay it on your promise to take over this line and maintain it 
forever", and that is the consideration that permeated the 
whole deal. · 
We stand on our contract between the parties, the consid-
eration· being the taking· over of the whole sewer line and 
maintaining it forever. It is a perfect contract and accord 
between the parties and for valuable consideration. 
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Mr. Ashburn: If your Honor please, with respect to what 
Mr. Martin calls a ''perfect contract'' between the 
pag·e 99 ~ parties, he seems to regard it as the fact that the 
County was entirely free to make a deal on any 
basis it saw fit to do or impose any terms it desir~d. The 
County can ·only .contract by action of its governing body wheu 
it is performing a governmental function. In terms of ad-
ministrative function, such as ordering coal for the court-
house, or something· for the school system, which is used in 
ordinary operation of the system, it can ·contract through its 
County Manager, Chairman of the Board of Supervisors, or 
whoever the duty has been delegated to. In governmental 
functions it can act only by its governing body. They did 
confirm the letter which had been written previously by R. E. 
Wilson, Clerk of the Board, which is dated September 13, 
1943. At the November meeting, the Board considered the 
letter and ratified and approved it, and it is in the minutes 
which were introduced in evidence. That contract was that 
this private builder should pay the standard inspection and 
maintenance fee for that type of installation. There are not 
but two possible ordinances which could relate to the standard 
inspection and maintenance fee for that installation. One is 
the ordinance ref erred to of October 1, 1941, and the other is 
an ordinance, Sub-Section 61 of the ordinance No. 18, adopted 
· · in 1942. If you combine the two ordinances, the 
page 100 ~ most the County can recover as a standard main-
tenance and inspection fee. is $900, $150 of which 
goes to the Plumbing Inspector and the remaining $750 goes 
to the County. 
Your Honor knows that under Section 2757.of the Virginia 
Code, a county has. power and authority to establish sewers 
under certain circumstances, and that when it does not es-
tablish sewers in the suburbs of a city any property owner 
may establish a sewer system for its outfall into the nearest 
. water course. The County, in a general ordinance;- had al-
ready provided for such installation by private builders. They 
were conferring no favor on this builder. It was not a ques-
tion of getting these people to construct a sewerag·e system, 
as they already had it. It was simply a question on the part 
of the administrative officials of the County of attempt_ing to 
collect. a monetary ~mount in excess of the monetary amount 
which had been legally prescribed by g·overnmental au-thority. 
I have alrefldy said that there can be :rio legal debt or any 
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accord or waiver under the circumstances which are present 
J1ere. 
If your Honor desires any authorities, we have a list of 
them. We think there is no question on the subject. 
The Court: On a motion to strike the evidence 
page 101 } I, of course, have to consider the evidence in the 
light most favorable to the plaintiff. I also have 
got to draw any just inferences from the evidence and give 
the plaintiff the benefit of them. The evidence· of the plain-
tiff up to this time is that the South Hampton Apartments 
made application to some government agency for money to 
construct these buildings, that the ·agency to which they ap-
. plied informed them that before commitments would be made 
that the County would have to _give its approval because of 
the experiences that they had had in the County in bringing 
projects in here and putting an unusual burden on tpe County 
in view of the unusual times, that the president of the South 
Hampton Apartments, Incorporated, came in and talked with 
a representative of the County with reference to obtaining 
its consent and he was advised as to what conditions the 
County would require, that they were the same conditions 
that had applied on other similar projects. A letter, I think 
of September 13, was written, and the evi~ence was it was 
either handed to the president of the defendant corporation 
or mailed to him, and he brought it in and conferred with the 
Clerk of the Board, as to what was meant by certain language 
in there, and he was taken then to the County Executive and 
it was explained to him. An explan·ation was 
page 102 ~ made, and he was advised they were the charges 
that would be levied in accordance with the pro-
visions of Section 47 of this Plumbing and Sewer Ordinance. 
The evidence is he agreed to that. 
The evidence further is that on November 3rd the Board 
of Supervisors confirmed and ratified the action of their 
Clerk, and I think that contract was consummated at. that 
time. 
Now, the .evidence for tbe defendant might develop some-
thing different. On a motion to strike, as I say, I have to 
take the evidence and view it in a light most favorable to 
the plaintiff. That is the uncontradicted evidence before me, 
and so a question of fact arises as to whether a contract was 
made, and I would not be justified in striking the evidence at 
this time in view of these circumstances. In other words, I 
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think the plaintiff has made out a prinia facie case, so I over-
rule the motion for those reasons. 
Mr. Ashburn: We take an exception. 
( The jury returned.) 
pag~ 103 ~ G. A. :MASSENBURG, 
· called as a witness on behalf of the defendant, 
having been first duly sworn, testified as follows: 
By Mr. Ashburn: 
Q. Captain Massenburg, where is your place of residence 
and bow long have you lived theref 
A. At 7·2 Victory Avenue, Hampton. 
Q. How long has that been your homeY 
A. Since 1918. 
Q. You were president of the South Hampton Apartments, 
Incorporated, on September 13, 1943 ! 
A. Yes, sir. 
Q. Captain _Massenburg, what application, if any, did you 
make to any official of Elizabeth City County with respect to 
the approval of construction plans, including plans for the 
construction of outfall sewerage line at the site where these 
·apartments were to be constructed, and with whom did you 
talk? 
A. I talked with Mr. Gibson about the sewerage proposi-
tion because I was familiar somewhat with. the requirement 
of the newly created Hampton Roads Sewerage Disposal Com-
mission, and I knew that projects of this kind had to have 
their approval, and in conferring with him on the Il}.atter · 
. he assured me it would be necessary to get the approval of 
the Hampton Roads Sanitary Commission on any outfalls 
we might have in mind in connection with this 
page lp4 ~ project. 
Q. Was that approval of the Hampton Sanitary 
Commission duly obtained Y -
A. Yes, it was. 
Q. What conversation did you have with Mr. Gibson rela-
tive to what the County's function was with respect to the 
construction, and what had to be paid to the County for the 
construction 1 
A. Well, in the original confirmation of those plans we 
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had several conversations, and he informed me that it was 
a requirement of the County that these projects had to be ap-
proved by the Board of Supervisors insofar as they could in 
the preliminary plans before they would finally agree to hav-
ing the project okeyed by tbem, this type of construction, 
and so forth, which led up to the final discussion of what 
would be and wliat would not be the proper assessment inso-
far as inspection fees were concerned., and that was brought 
to my attention very .definitely in a letter which he gave me 
when the final approval of the Board of Supervisors was 
·given. 
Q. That is the letter dated September 13, 1943? 
A. Yes, as far as I can rec.ollect. 
Q. Just a second. I would like to show it to you, if I can 
put my hands on the original. Look at this, please, and see 
if tliat is the letter to which you just referred Y 
page 105 ~ A. Yes. 
Q. Now, when you received that originally1 was 
it delivered to you by hand, or by mail, if you recall 7 
· A. I don't recall, because it has been a year and a half 
and there has been a lot of water over the dam since then; 
but I know I received it and discussed this question with Mr. 
Gibson. 
Q. W1iat was the discussion which you had with l'Ir. Gib-
son T 
A. The disCltssion was just tts has been stated here by him, 
that I just asked him the question about this expenditure 
and the maintenance and inspection fees. I was wondering 
what it would be., and I wanted to procure~ that information. 
As a matter of fact, that is all we could do at the time, be-
cause all we had was just plans of a general nature aa to the 
type of construction which didn't, of course, go into details 
as to showing the number of outlets, and so forth, that might 
· be involved. I assured Mr. Gibson after conferring with him 
tha.t if that was the fee that was being paid, that as far as I 
was concerned, I saw no ronson why we should not pay it. 
Q. What i·epresentation did he make to you as to what the 
standard County inspection· and maintenance fee was 7 
A. That it was· the fee that bad been charged and was the 
proper fee. I am sure he would not attempt to 
page 106 ~ charg·e me any improper fee. 
Q. Wlmt figure did he mention to you, if any, 
in terms of money either per unit or for the whole thing Y 
A. He didn't in any of our conversations, as I recall, give 
any details because it was impossible for ·either he or I to . 
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arrive at any detail without the total number of outlets we 
were going to have. Re explained to me the general ordi-
nances pertaining to connection fee and tap fee. 
Q. And stated that the ordinances provided what fees Y 
A. I can't recall that he said the ordinances provided any 
particular fee, but the tap fee was $5 per outlet., whatever it 
was. As a matter of fact, I didn't pay particular attention 
to it, because I felt like it was-whatever fee that bad been 
paid as the fee was the standard fee ·and, of course, we were 
not asking for any exceptions, and naturally I agreed to it. 
Q. The understanding of your conversation was that your 
company would be charged what was universally prescribed? 
Mr. Martin: I object to le~ding him. 
A. Yes, sir. 
The Court: I think it is leading. He has testified he didn't 
know about that anyway. 
By Mr. Ashburn: 
Q. You expected to be charged and to pay the fee pre-
scribed Y 
page 107 ~ The Court: I think that is a little bit leading .. 
Mr. Ashburn: I think it is, your Honor. 
The Court: I will let the other question and answer stand, 
but I don't want you to lead him too much; 
By Mr. Ashburn: 
Q. Did you have any agreement or understanding with Mr. 
Gibson to pay any fee other than the standard inspection and 
maintenance fee as provided by the County ordinances 7 
A. No; the fee he told me was~the fee that was to be 
c]1arged in this project was the standard fee that had been 
charged in similar constructions, similar construction units, 
and I didn't question it and didn't ask for any speciRI con-
sideration and would not have thought of such a thing to 
start with. · · 
Q. Did you subsequently have· a conversation with Mr .. 
Sours which took place in the presence of Mr. Gibson?. 
A. Yes. · 
Q. What was the purport of that conversation¥ 
A. The purport of that was to explain to me to some ex-
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· tent what the fee, standard inspection fee, meant as outlined 
in the letter and trying to arrive at some approximate 
amount, what it was g·oing to be, but in the absence of de-
tailed plans, of course, we agreed we could not-that that 
could not be done by either par-ty. It was impossible to do 
it. I didn't -know how many outlets they · were 
page 108 l going to have in these apartments. We were 
eager to start the construction and it was some-
time after this that the detail plans were even available to 
me.-
Q. State whether or not you understood there was any 
effort on the part of either ·Mr. Gibson or Mr. Sours to make 
a bargain with you different from the terms prescribed by 
governing ordinances? 
Mr. Martin: We object to what they may have understood. 
He can tell what happened. · 
The Court: I think the witness should be confined to what 
was said at the time and what was done at the time. 
By Mr. Ashburn: 
Q. State whether or not there was any suggestion from 
either of these gentlemen. that your company was expected or 
asked to bargain on any basis outside of or beyond what the 
County ordinances provided? 
A. No. . 
Q. There was no discussion of any such arrangement Y 
A. No, I don't recall any discussion. I presumed that was 
the fee and never questioned it at all. 
_ . Q. Captain, when did you learn it was not the fee, how long 
after thatt 
A. When the matter was referred to counsel for the South 
Hampton Apartments and they brought to my at-
page 109 ~ tention as president of the company that under 
the County ordinances, in their judgment, it was 
not the proper fee, and that was the first knowledge I had of 
it. . 
Q. Was that after the project had been substantially com-
pleted Y 
A. Yes. 
Q. Did you personally thereafter have any further con-
versation with any representative of the County on the sub-
ject, that you can recall? 
A. No., except for the meeting that-I was asked to ,be 
present at a meeting of the Board of Supervisors to see if 
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we could get some adjustment on it, because it was in their 
judgmenti with ~rerence to my other partner' that this fee 
was no~ proper, was rather excessive, and we did have au 
exceptional unit under construction because we bad built 
our own sewer and built om: own outfall that bad no connec-
tion .at all with the County sewerage system, therefore they 
thought probably on that basis the County might reconsider, 
or their representatives might reconsider, what had been 
their position formerly and give us some relief on it, as has 
been testified heretofore, and I see no need of going over 
the testimony that·was broug·ht before the Board of Super-
visors, but our proposal was rejected. . 
Q. Do you recall, Captain Massenburg~ whether we were 
· advised on the night of the Supervisors' meeting 
page 110 ~ that no relief would' be granted 1 
A. No, I can't state that to save my life. My 
recollection. of the thing-as I say, in these busy times, it is 
hard to recall these particular little incidents, but my recol-
lection is we left the Board of Supervisors in session. I think 
probably they had some other business before them. vVe 
presented our case and left the courthouse and went to our 
respective homes and were later advised by letter as to the 
Board's position in the case. . . 
Q. And yon thereafter had no personal contact with the 
course of the controversy! 
A. No, sir. . . . 
Q. It was suggested by some witness for the plaintiff this 
morning that a declaration was made to the Board of Super-
visors ~n its meeting that the .South Hampton Apartments, 
Incorporated, would abide by the decision the Board of Su-
pervisors made. ~ suppose what was meant was they would. 
pay the fee if the Supervisors didn't reduce the charge. Did 
you hear any such declaration made at that meeting? 
A. I would hate to state on that question either yes or no, 
.becaus.e there was quite a lot of discussion. As far as I can 
recall, it was a general understanding, certainly so far as I 
was personally concerned, that if the Board ins"isted that the 
amount was correct., that we had no alternative but to pav 
it. If there was any suggestion made that they 
page 111 } would pay it, it may have been or it may not have 
been implied to pay it but under protest. I can't 
recall that far back just what the exact conversation was. I 
don't think I should be called upon to. 
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Q. Did you, as president of the company, make any suc];i 
declaration 7 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. You remember very well seeing Mr. Gibson about it 
when the letter was either mailed you or handed to you Y 
A. Yes. · 
Q. You wanted to know what the standard charges were7 . 
A. Yes. 
Q. And so he took~you to Mr. Sours! 
A. Yes. 
Q. And Mr. Sours explained to you what the standard 
charges were Y 
A. Yes. 
Q. $5 apiece, were they? 
A. Yes. 
Q. You could not tell how many there )Vould-be because yoti 
didn't know how many bath tubs, and so forth, you would 
have in this affair? 
page 112 ~ A. That is correct. 
Q. And you could not add up the $5 to make a 
grand total T 
A. That is right. 
Q. Because you didn't have the plans¥ 
A. Yes. 
Q. $5 was discussed, and he told you that was the amount-
other people. were paying f 
A. Yes. 
Q. And you agreed to it¥ 
A. Yes. 
Q. And they told you what was meant by these words., 
"Standard fees,'' what it meant? 
A. Yes. 
Q. And they proceeded on that theory and built these 
houses and your sewerage system? 
A. Yes. . 
Q. And made no complaint on the subject one way or the 
other until after you gof a bill for a large amount of money; 
to-wit, for $7,480, I believeT 
A. Yes. 
Q. And after you got the bill for $7,480, you asked to be 
heard by the Board, to come before the Board Y 
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A. There was some discussion among the partnership. I 
am a very limited partner, and the fact that I am president 
doesn't mean that I govern the policies of the 
page 113 ~ South Hampton Apartments. I wa~t to make 
that clear. 
Q. When you got the bill you didn't make any kick, did 
youf 
· A. I turned these things over to people to dispose of for 
us. 
Q .. As far as you knew~ it was perfectly just 1 
A. As far as I knew. I raised no question about it. 
Q. And you haven't raised any question up to date? 
A. No. . 
Q. And you would not say at this minute it is too much Y 
A. Whether it is too much, or not, I don't think it is a 
question I can pass on. I agreed to the proposition and I 
don't want to be put in position of going back on my agree-
ment with Mr. Gibson. As far as his testimony is concerned, 
it concurs 100 per cent with what I would have to say. As to 
the law in the case, that is a different question. 
N. K. LEE, 
called as a witness o~ behalf of the defendant, having been 
first duly sworn, testified as :follows : 
_ By the Court: 
Q. I didn't get your name! 
y.>age · 114 ~ A. N. K. Lee. 
By Mr. Ashburn: 
Q. What w!s your connection with the construction work 
of the South Hampton Apartments, Incorporated? 
A. I was superintendent of the company, Petley & Com-
pany. . 
Q. You were an employee of Petley Company, Incorpo-: 
rated? 
A. Yes. 
Q. Are you the individual who applied· for the permit to 
con·struct the system and paid this fee of $861.50? 
A. This was paid through our company, yes, sir. 
Q. You are the one who made application for the permitf 
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A. Yes. That was worked up on the basis of the Plumbing 
Inspector and the superintendent on the job. He went 
through the job site and it was worked up per sewer outlet. 
• Q. It was represented to be the inspection fee and was paid 
as such? 
A. Yes., from the sidewalk in. 
Q. What part of the work did Petley Company do T 
A. All the plumbing and heating throughout the entire 
project. 
Q. What part of the sewerage work! 
A. From the curb to the houses. 
Q. And all connections within the houses 7 
A. Yes. 
Q. Who did the other work? That is, the main 
page 115 r disposal line? 
A. That was under another contract. 
Q. Do you remember who did the actual work!· 
A. I believe a fellow named Nichols. · 
By Mr. Martin: 
Q. Your work stopped at the curbf 
A. Yes, sir. · 
Mr. Ashburn: Will your Honor swear mef 
W. R. ASHBURN~ · 
called as a witness on behalf of the .defendant, having been 
:first duly sworn, testified as follows: . 
Mr. Ashburn: Mr. Jones, I expect you had better examine 
me. 
By Mr. Jones: 
Q. Stat~ your name 1 
A. W.R. Ashburn; I am a practicing attorney with offices 
in the Citizens Bank Bµilding, Norfolk, Virginia. 
page 116 r Q. YOU have been counsel for the South Hamp-
ton Apartments, Incorporated, and appeared be-
fore the Board of Supervisors over here T 
A. Yes, I did. The occasion for the appearance was that 
pi'ior to that time a bill, I think for the amount of $7,480., 
o~ at least it was the first bill from· Elizabeth City Co_unty 
whic~ was presented to the company upon completion of the 
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sewerage work in the South Hampton Apartments, was sent 
to me by the company with the statement that it had been 
received and that it was much higher than had been expected, 
and they would like me to ask for the source of authority by 
which the amount had been arrived. I asked for the source 
and I was furnished with the paper which has been identified 
as a copy of the ordinance of October 1, 1941. 
Q. Is this the paper which I hand you, appearing to be the 
proceedings of a Board meeting held October 1, 1941, the 
paper whichyou have reference toT 
A. It is. At the same time the ·bill was sent to me, there 
was also sent the letter of September 13, 1943; with statement 
that purported to be a contract between the company and the 
County. The question to be determined was what was the 
standard maintenance and inspection fee for installations 
of that type. I recall I requested the attorney for a copy 
of its applicable ordinances and was sent this one of October 
1, 1941. 
page 117 ~ Q. Was tbat the only ordinance that was sent 
you at that timef 
A. Initially, yes. It was obvious to me that that ordinance 
didn't authorize or justify such a charge., and I protested 
that in the letters which have been introduced in evidence, 
and I think in a conversation with Mr. Thompson by tele-
phone, and suggested another ordinance which might l1ave 
some application, and the other ordinance to which I was re-
ferred was an ordinance of April 18th which has been intro-
duced in evidence. W ~ asked permission to appear before 
the Board of Supervisors, and came over l1ere on the date 
which has been stated. I have no independent recollection 
of the date, but I assume June 7, 1944, was correct. We took 
the matter up with the Board, and then stated to the· Board 
that the bill which had been presented to us was incorrect, 
that it was not a legal charge, in my opinion, ·but that we 
would be glad to pay it if it was a legal charge and if tbe 
Board could show us any basis for computing such sum, and 
it ·was discussed in this room at this table. Thev at that 
time were unable to give ·us any paper which supp"orted the 
amount that had been arrived at by the County as the charge. 
We were very anxious to avoid any litigation with the 
County~ and went so far on that occasion to suggest to the 
Board publicly that we felt they ha~ no basis f9r the collec-
tion of a sum of that magnitude, and that we 
page 118 ~ would .be perfectly willing to pay them $2,000, 
even $2,500, to avoid snit over it. I think Captain 
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Massenburg had very little to say for the company, Mr. Gib-
son had something to say for the County, and probably Mr. 
Thompson had something to say for the County, although 
my recollection is that Mr: Thompson didn't ·have a great 
deal to say. We were told we would be advised·as to the con-
clusion the Board reached. I don't recall having said to the 
Board that we would abide by the result in the sense of pay-
ing the original illegal charge prescribed if they adhered t'o 
their position. I may have said we would abide by the re-
sult, but if I did i.t was with respect to arriving at some com-
promise figure so we would not have to go into litigation. I 
advanced the argument to them that nowhere in Newport 
News with an operation of this kind, within my knowledge, 
was there any charge of $5 per house fixture as an inspection 
fee. I told them what it was in Norfolk City, in Nor~olk 
County, and in Princess Anne County, and all of those things 
were discussed pro and con, and, to the l)est of my knowledge 
and belief, there was no commitment in the sense that these 
people would pay such a huge amount for which they had 
been billed, and which we contended was an illegal charge. 
Subsequent to that time I reQeived a letter from Mr. Gib-
son. It may have been signed by Mr. ,'i\7:ilson, informing me 
the Board would adhere to the· same figures that 
page 119 ~ had been presented in the bill. My principals, my 
client, had a conference as to what they should 
de. We didn't want to litigate. it, but it is a principle in law. 
that .if an illegal charge-
Mr. Martin: We object to his telling about princip1es of 
law. I have let it go right far. 
The Court : I don't think it would be proper for you to 
tell the jury what the law is. 
A. (Continuing) I wrote them that we were going to pay 
it as it was then under protest and subsequently sue to re-
cover any excess amount that could be shown. I wrote the 
letter, w·hich is in evidence, and it means exactly what it says. 
Our position is the same today as it was then., and the same 
as it was when that letter was written in which it is recited 
it is an illegal charge and there is no basis for the collection 
of such a charge, and we ought not to be made to pay it just 
because they had collected an illegal charge from other peo-
ple. Mr. Thompson subsequently called me on the telephone 
and was very much agitated and wanted to know when we 
were going to pay the amount, and I told him we were not, 
·" 
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that my principals had changed their minds and they were 
not going to pay it until some court declared that we ought 
to. I invited him to sue for it and also told. him if he didn't 
sue for it we would file suit for a declaratory judgment to 
have the Court determine wheth~r we should 
page 120 ~ pay. 
By Mr. Jones: 
Q. This is your letter of June 23, 1944, in which you say 
that they still protest? 
A. Yes. 
Q. In your discussion here with the Board when you were 
asking them to reconsider, were they putting forward the 
claim at that time that they had made a contract with the 
South Hampton Apartments? 
A. Mr. Gibson, in his statement to the Board, said that he 
and Captain Massenburg had discussed what the standard 
inspection and maintenance fee was, that he had told Captain 
Massenburg it was $5 a· fixture. I think Mr. Sours was at 
the Board meeting, and I think Mr. Gibson said such discus-
sion had taken place in Mr. Sours' presence. No member 
of the Board suggested at the meeting that there was any 
contract. Mr. Gibson did the talking. For practical pur-
poses, Mr. Gibson was the Board. He didn't make the de-
cision, but he was the one that carried the burden. 
Q. This printed ordinance which you have referred to was 
· 1ater handed you or mailed to you Y 
A. Yes. 
Q. An~ after consultation with your company they took 
your advice and reached the conclusion that there was no or-
dinance of the County of Elizabeth City which 
page 121 ~ could exact the payment which they were ·demand-
ing? 
A. That is correct. I said so tl1en and say so riow .. There 
is none. 
Mr. Martin: That is an opinion., may it please the Court .. 
The Witness : I beg your pardon T 
Mr, Martin: I say it is an opinion. · 
Mr. Jones: It is a conclusion, and t think it is entirely 
competent. 
The Witness: Captain Massenburg, if this is admissible, 
said he had contracted to pay the standard inspection and 
maintenance fee which had been represented to him to be $5 
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per unit. When I say "unit", I mean he used the word ''Out-
let''. He has never taken any other position about it. 
By Mr. Jones: . 
Q. The letter of September 13, 1943, didn't come to your 
attention until after the rendition of the bills Y 
A. I don't think it ever came to my attention unti] the ren-
dition of the bill. My impression is the construction was 
substantially completed at that time.· -
Q. This letter was received and when the bill was ·presented 
it was brought to your attention by your client? 
A. Yes, and they were apparently astonished by the total 
figure. . 
page 122 ~ Q. Your attention was arrested by the lan-
guage, "Under inspection of the County at the 
standard Countyinspection and maintenance-fee for this type 
of installation 7 '' 
A. Yes, and that had been underscored before the letter 
was sent to me. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. The Board meeting over here, l\:fr. Gibson was presenU 
A. Yes. I didn't know him before. · 
Q. There was a quorum present? 
A. Yes, the Board met officially. _ 
Q. You said if you said you would abide by the result you· 
clidn 't mean that you would abide by it? · 
A. I didn't mean we would agree to pay this bill without 
protest. I contended all along that it was an illegal·charge. 
Q. You did say that you would abide by their decisionY 
A. I don't think I did. Mr. Thompson thought I did. I 
don't think I said anything to indicate it. 
Q. Afterwards, when you got the letter saying they would 
not lower the price., you wrote a letter about sending check. 
When did your clients change their minds? · 
A. I don't know. They had discussed it back and forth and 
some thought they might • as well go on and pay" it and not 
litigate and be put to inconvenience and expense, 
page 123 ~ and they had not come to any definite conclusion 
except the consensus of opinion seemed to be they 
would pay it under protest and determine ]ater whether to 
sue. 
Q. Had the management of the company changed? 
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A. At one time a new personnel came in, and I think it was 
considerably after that, although I would not be positive. 
Q. ·who is president now¥ 
A. I don't know. 
Q. Captain Massenburg is still president f 
A. I don't think so. 
Q. Some body else came in T 
A. I· think he disposed of his interest quite a long while 
back. 
Q. Who is the present president Y 
A. I don't know. I am jn thjs suit on a different basis. 
When the ownership changed, the question was raised as to 
how much was due Elizabeth City County, and I was asked to 
hold a fund sufficient to cover whatever the Court determines 
to be due so that payment could be made out of that fund, 
.and continue to act in the litigation to its conclusion. Mr. 
Blechman represents the present owners of the company. I 
don't know who bolas the stock. 
Q. You don't know who holds the stock and who is presi-
dent now, then f 
A. No, I don't. Whatever is determined to be 
page 124 ~ due is to be paid out of the funcl which is in my 
custody. 
Q. You had been advised by Captain Massenburg that he 
and Mr. Gibson bad agreed as recited by the two gentlemen 
today, hadn't you Y 
A. Captain Massenburg bad said that l1e and Mr. Gibson 
. had discussed it and it was represented to him he would pay 
the standard inspection and maintenance fee for similar type 
of installation, and that is exactly what the letter says. 
Q. Didn't he also say, as I think you have already stated, 
that it was $5 a unit f 
A. I say there had been some discussion of what it was, 
and 4ow that figure $5 per outlet was arrived at .• and he said 
it didn't make any particular impression on him because the 
basis of his understanding was they were to pay what was 
legally prescribed and what everybody else had to pay. 
Q. After yon wrote the letter saying you would send check, 
why didn't you notify the County you had changed your 
mindY 
A. I don't know how long a time elapsed after that before 
Mr. Thompson's call, and I was not advised until a day or 
two before Mr. Thompson did call, or the same day, that they 
had decided they would not send it. 
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Q. ·you don't know when they changed their minds t 
A. No. 
Q. Mr. Agelasto is assistant in your office! 
A. Yes. 
page 125 ~ · Q. The deed you prepared on . your back is 
dated as late as the 7th. of July, 1944. You had 
not changed your mind up to that time 1 
· A. No, and I never did regard that of any importance. 
There was no possibility of the County not collecting what 
was legally due to it. There has been since the beginning 
funds on deposit, and we have sufficient money to pay it. The 
only question was how much was due them. 
Q. You didn't notify Mr. Thompson of any change of mind 
before the date of the deed, before the 7th of July! 
A. I don't think so. \Vhat difference would it have made 
if I bad! 
Q. It may make a good deal of difference, but I am asking 
you. He didn't find that out from you, but from the New-
port News lawyer, as far as you know? · 
A. All I know is what Mr. Thompson said to me on the 
telephone, just exactly as he stated it. · 
Q. Between the time you wrote your letter stating that you 
would send check and the time your clients changed their 
minds, they had not gotten final clearance from the F. H. A.1 
A .. I don't know whether they had, in fact, gotten their 
final clearance,· but there was never any prob1em that related 
to the F. H. A. Clearance. The F. H. A. had nothtng to do 
with this in any way, shape or form. Mr. Gibson wrote the 
State Director in Richmond, Mr. Barksdale, and 
page 126 ~ asked him to not give clearance on this project 
until the .County had been paid. Mr. Barksdale 
called me on the telephone and. said they had nothing to do 
with it and wrote Mr. Gibson to that effect and sent me a 
copy of the· letter. . . 
Q. You had not told Mr. Gibson or Mr. Thompson anything 
about changing your mind until after you had gotten clear-
ance! 
A. It had nothing to do with the clearance. 
Q. You didn't notify Mr. Thompson of the change of mind 
until after the clearance of the F. H. A. T 
A. I don't lmow whether it was before or afterwards. I 
didri't tell him until he called me on the phone.· 
Q. Have you a copy of the letter Mr. Barksdale wroteY 
A. If I have, it is not here. It is in the loan file of the 
company. 
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RE-DIRECT EXilHNATION. 
By Mr. Jones: 
Q. The money which has been set aside to settle with Eliza-
beth City County, if there is any residue it doesn't come to 
the new owners but goes to the South Hampton Apartments, 
Incorporated; is that correct? 
A. That is my recollection of the escrow fund. I believe 
it goes back to the old owners of the stock. 
Q. It was an obligation of theirs to be charged Y 
A. Yes .. 
page 127 ~ Q. And the new owners are in no way inter-
ested Y 
A. I don't think they have any financial responsibility. 
RE-CROSS EXAMINATION. 
By Mr. Martin: . 
Q. vVho were the people, whether the new owners or the 
old owners, who told you to change your mind and not pay Y 
A. You mean the specific individual T 
Q. Yes. 
A. The partners or parties in ownership of the stock of 
this company prior to the transfer to Mr. Blec1'man's clients 
were Mr. Fred C. Trump, J'ames Rossetti, Captain Massen-
·burg, and Mr. W. Taylor Johnson. Mr. Hyma1l was their 
counsel in connection with the construction. Captain Mas-
senburg was not very active, but was mostly occupied with 
the Pilots' Association. 
WILLIAM HYMAN., 
called as a witness on behalf of the defendants, having been 
first duly sworn, testified as follows: · · 
By Mr. Jones: 
Q. Your naine is William Hyman. Where do you resider 
Mr. Hyman? 
page 128 } A. At the present time I reside at No. 8 Kew 
Gardens, New York. 
Q. Were you present in Hampton and vicinity in the year 
1944? 
A. Yes. 
Q. And 1943Y 
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A. Yes, ever since 1941. 
Q. Were you connected with the South· Hampton Apart-
ments company in the building operations there? 
A. Yes, I was attorney for the general contracting com-
pany. 
Q. Something has been said about the clearance from the 
F. H. A. That means, I assume, that the project had been 
completed and payments were to be made. Is tha.t what they 
meanY · 
A. I assume the discussion or the matter that Mr. Martin 
referred to means the clearance by the F. H. A. so that the 
final approval of the project as finally completed and au-
thorization by the F. H. A. for disbursements of the final 
sums under the construction contract. · 
Q. When was that approval gotten? 
A. Sometime in October of 1944. 
Q. October, 1944? 
·A. Yes. The telephone conversation that Mr. Blechman 
had with Mr. Thompson at the time Mr. Blech.; 
page 129 ~ man informed Mr. Thompson or asked Mr~ 
· Thompson about this dispute, occurred sometime 
in September. I was at Mr. Blechman's office at the time 
the telephone conversation took place. What happened was 
as to whether the principals had contracted to sell this hous-
ing project to Mr. Blechman 's client. The contract was. made 
sometime in August and the date of settlement was postponed 
by the terms of the contract until final F. H. A. approval of 
the construction was procured. At the time· contract was 
made we informed Mr. Blechman of the nature of the dispute 
· .we were .having with the County, and Mr. Blechman tele-
phoned to :Mr. Thompson to get Mr. Thompson's version of 
it. This telephone conversation with Mr. Thompson was 
before any F. H. A. ·clearance of the project. 
CROSS EXAMINATION. 
By Mr. Martin: 
· Q. You were representing the old owners; were you Y 
-A. Yes. 
Q. Selling· to the new owners f 
A. That is correct. 
Q. Did you tell the new owners . that the County claimed 
$7 ,500-odd dollars? · 
A. I sat down with Mr. Blechman and showed him all the 
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correspondence and told him exactly what the County's con-
tention was and what our contention was. As a 
page 130 ~ matter of fact., we drew an agreement with Mr. 
, Blechman 's client. It was that conversation 
which resulted in the deposit of the fund with Mr. Ashburn, 
and it occurred before the F. H. A. clearance and before the 
transfer from the old ownership to the new ownership. 
Q. Did yo.u show :Mr. Blechman the County's bill for $7,500, 
approximately, and tell him that the County claimed $7,500! 
A. 1 don '.t . recall showing him the bill, but I did tell him 
the County claimed about $7,500. 
Q. Did: you show him a copy of Mr. Ashburn 's letter 
promising to pay it? 
A. I don't think I did, no. 
Q. Did you tell ]\fr. Blechman of the amount before l\:fr. 
Blechman called Mr. Thompson Y 
A. Oh, yes, Mr. Blechman was aware of all the figures. He 
was aware of the entire controversy. · 
Q. Didn't Mr. Blechman phone Mr. Thompson, you being 
in his office at the time, and inform him there was a claim 
of $700-odd dollars, and did Mr. Thompson say 1omet.hing 
different? 
A.·No. 
page 131 ~ Mr. Jones: The defendant rests, your Honor. 
. Mr. Martin: The plaintiff rests. 
The Court: Do you gentlemen have any further motiont 
Mr. AshburnY 
Mr. Jones : We desire to renew our motion to strike the 
evidence on the grounds heretofore argued. 
· The Court : We had better let the jury go out. 
(The jury retired and the motion was· arg-ued by counsel 
for the respectiv~ parties.) . 
The Court : I think, under Section 2757, they are specifically 
authorized to contract. I overrule the motion to strike as to 
the :first count and sustain the motion as to the second count, 
the. eviden<;!e is unsufficient to show any accord and satisfae-
tion. · 
Mr. Ashburn : Exception, if your Honor please. I under-. 
stand your Honor's view of the case is that the evidence does 
disclose a contract upon which the defendant agreed to pay 
the monetary· amount claimed by the plaintiff in count one 
of this notice of motion T 
• 
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. The Court: That is right. . 
Mr. Ashburn: I assume your Honor would be bound to set 
aside any verdict to the contrary. Under those circumstances, 
I don't see that we have got much to gain by arguing the case, 
and I think your Honor ought to simply instruct the jury that 
you have struck the evidence for the defendant, of the de-
. fendant, and direct them to fin'1 a verdict for that 
page 132 ~ amount. Otherwise your Honor could only set 
aside the verdict, if it were in our favor, and 
award a new trial. · 
. The Court: I could set aside the verdict and enter up judg~ 
ment. · 
Mr. Jones: Can't we withdraw the jury at this point and 
let the Court decide it Y 
Mr. Martin: You can demur to the evidence . 
• 
(The jury returned to the c~urtroom.) 
The Court: Gentlemen of the jury, it is my duty to instruct. 
you as to the law in the case. The issue here between the 
plaintiff and the defendant is whether the County had the 
right to make a contract with South Hampton Apartments, 
Incorporated, with reference to the fee for $5 an outlet after 
giving them certain credits in accordance with provisions of 
Section 4 7 of the Plumbing and Sewer Ordinance. 
As a matter of law, I hold that the County does have the 
right to make such a contract, and that such contract was 
made. In view of that fact, I have refused the instructions 
of the def eudant as offered and give you gentlemen one in-
struction as to the law in the case, which is as follows: 
And this is the law that governs you gentlemen in your de-
liberation : · , 
Plaintiff's lnstr·uction No. 1 (Granted): 
'' The Court instructs the jury that if they be-
page 133 } lieve from the evidence that the defendant con~ 
tracted with the plaintiff to pay to plaintiff $5.00 
per fixturo, then the jury should find for the plaintiff for 
·$7,595.00, and may allow interest thereon from the time they 
believe, from the evidence it was due.'' · 
·The Court: That is the only instruction I am giving you 
g~ntlemen in regard to the law. I have held as a matter of" 
law that the County had a right to enter into this contract. 
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You gentlemen have heard the evidence from both the wit-
nesses for the plaintiff, Mr. Gibson and Mr. Sours, that thert" 
was such a contract, and you heard the evidence of Captain 
Massenburg· that there was such a contract. 
Defendant·'s Instruction No. 1 (Ref'ltsed): 
"The Court in;tructs the jury that the d~fendant South 
Hampton Apartments, Incorporated, having constructed a 
sanitary sewer installation in Elizabeth City County, is obli-
gated to pay the standard country i~spection and maintenance 
fee for this type of installation; that such standard county 
inspection and maintenance fee for this type of installation 
at the time of its construction, is prescribed by the applicable 
ordinances adop'teq. by the Board of Supervisors of the County 
and in effecf at that time, and such maintenance fee is $25.00 
· per building and such inspection fee is $5.00 per 
page 134 ~ connection with the main, a total of $900.00, which 
the plaintiff is entitled to recover in this case." 
Defendant's Instruction No. 2 (Refused): 
"The Court instructs the jury that the defendant South 
Hampton Apartments,. Incorporated, having constructed a 
sanitary sewer installation in Elizabeth City County, is ob-
ligated to pay the standard country inspection and mainte-
nance fee for this type of installation; that such standard 
county inspection and maintenance fee for this type of in-
stallation at the time of its construction, is prescribed by the 
applicable ordinances adopted by the Board of Supervisors 
of the County in effect· at that time, and unless there is an 
ordinance duly adopted and in effect which fixes the total at 
the :fig·ure claimed by the plaintiff, then the plaintiff cannot 
recover.'' 
Defendant's Instruction No. 3 (Refused): 
'' The Court instructs the jury that the contract between 
the :parties was that the defendant would pay the plaintiff 
the standard inspection and maintenance fee for that tvpe· 
of sewage installation. That if there is an ordinance in effect 
which fixes such fee then the County can only recover the 
amount provided by such ordinance and if there is no ordi-
nance fixing the fee, then the County cannot recover any-
thing." 
• 
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page 135 ~ · The Court : Gentlemen, retire to your room. 
You have the notice of motion for judgment, and· 
you will write your verdict on the back. 
:M:r. Martin: May I call their attention to the question of 
interest? . 
The Court: I tbink, under the law, it is in the discretion 
of .the jury as to when they shall allow interest. ·. 
Mr. Martin: We claim it from July 1st. 
The Court: The form of your verdict, if you find for the 
. plaintiff in accordance with the instructions, is "We, the 
Jury, find for the plaintiff in the sum of$ ......... '' You caµ 
add interest to such time as you see fit. If you disregard thl1 
· instruction of the plaintiff, your verdict will be ''We, the 
Jury, find for the defendant.'' 
(The ju~y retired to consider its verdict at 4.50 P. M.) 
Mr. Ashburn : The defendant excepts to the action of the 
Court in granting plaintiff's Instruction No. 1, and the re-
fusal of Defendant's Instructions Nos. 1, 2 and 3, on the 
grounds as set forth in our motion to strike the plaintiff's evi-
dence. 
Note: The jury returned at 5 :21 P. M., with the following 
verdict: · ·. . · 
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plaintiff, Elizabeth City County, in the sum of 
$7,595.00, with interest from July 1, 1944, to date of payment. 
(signed) H. R. Aardema." · 
Mr. Jones: If your Honor please, we would like ·to move 
to set aside the verdict for misdirection of the jury, and par-
ticularly the inclusion of the Court in its instruction given 
the jury that a contract was ma·de. I do this with some def-
erence, but I do feel that the County cannot make a contract 
of this type without some authority by virtue of an ordinance, 
and that this is a private contract apparently. I haven't ex-
amined the question with the particularity which l would 
like to do, and I would like to have five days in which to file a 
memorandum. If I conclude we won't file it I will apprise 
your Honor of it, and if I decide to I will send Mr. Martin 
and Mr. Thompson copies. 
The Court: The ruling I have made in the case practically 
too:m the matter ·away from the jury for all intents and pur-
poses, and if you can give me any authority to indicate the 
conclusion I reached in the matter is erroneous, I would like 
0 
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to have it. I am anxious for a proper con"clusion to be 
reached. 
I will give yon ten days to file authorities, and the recorcl 
will show you made a motion to set aside the ver-
page 137 } diet of the jury and I continue it for ten days. 
Mr. ·Martin : We need not come back over in 
pe~son? I s~ppose they will give us five days to answer 7 
The Court: You may file your list of authorities by the 
26th, notifying counsel whether you are going to do it, and I 
will give them. until the 2nd of May to file theirs. . 
Mr. As1:(l;>tffn _: . :Your Honor, I ask that a suspension bond 
be fixed now. 
The Court:. I am going to fix that. at $500, just the costs. 
Mr. Martin: We may lose judgment by delay. That is a 
suspending bond. 
The Court: I wouldn't do that if the evidence wasn't such 
that ·the fund is being held in escrow by Mr. Ashburn, and 
under those circumstances I don't think it is necessary. 
page 138} JUDGE'S CERTIFICATE. 
I, Frank H. Kearney, ,Judge of the Circuit Court of Eliza-
beth City County, Virginia, who presided over the trial of 
the case of Elizabeth City County v. South Hampton Apart-
ments, Incorporated, a Virginia corporation, in said Court on 
April 19, 1945, certify that the foregoing is a true and correct 
transcript of the evidence adduced upon the trial of said cause 
and of the exhibits offered in evidence; the objections to evi-
dence or any part thereof offered, admitted or stricken out.r 
and the rulings of the Court; the exceptions of the partie~ 
and other incidents of the trial of said cause. 
I further certify that the exhibits offered in evidence, to-
_wit: Plaintiff's Exhibits Nos. 1, 2 and 3, and Defendant's 
Exhibits A, B, and C, have been initialed by me for the pur-
pose of identification_, and th.at it was agreed between conn: 
sel t~at. t!iey shoul~ ne transmitted to the Court of 4ppeals 
of Virguua. 
I further certify that this certi:fica te has been tendered to 
and signed by me within the time prescribed by Code Section 
6252 ·for tend~ring· and· signing bills of exception, and that 
reasonable notice in writing has been given to the attorneys 
for the plaintiff of the time and place at which said certificate 
has been tendered. 
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Give!\ under my hand this 16th day of June, 1945. 
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FRANK A. KEARNEY, 
Judge of the Circuit Court of Elizabeth 
City County, Virginia. 
A copy teste : 
FRANK A. KEARNEY, Judge. 
CLERK'S CERTIFICATE. 
I, R. E. Wilson, Clerk of the Circuit Court of Elizabeth 
City County, Virginia, certify that the foregoing report oi 
the testimony, exhibits and other incidents of the trial of the 
case of Elizabeth City County v. South Hampton Apartments, 
Incorporated, a Virginia corporation, was lodged and filed 
with me as Clerk of the said Court on the 14th day of June, · 
1945. 
· page 139 } Virginia : 
R. E. WILSON, 
Clerk o:f the Circuit Court of Elizabeth 
City County, Virginia. 
In the Circuit Court of Elizabeth City County. 
Elizabeth City County 
v. 
South Hampton Apartments, Incorporated, a Virginia Cor · 
po ration. 
NOTICE OF APPEAL. 
To Messrs. James -G. Martin and H. Clark Thompson,' Attor-
neys for the plaintiff. · 
PLEASE TAKE NOTICE that on the 14th day of June, 
1945, at 10 o'clock A. M., at the courtroom of the Circuit Court 
of Elizabeth City County, Virginia, the undersigned will pre-
sent to the Hon. Frank H. Kearney, Judge of said -Court, who 
presided over the above entitled cause in said Court on April 
19, 1945, a stenographic transcript of the testimony and other 
incidents of the trial of said cause, to be authenticated and 
verified. by him; and that we will, on the same date, apply to 
the Clerk of said Court for a transcript of the record in said 
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cause to be submitted to the Supreme Court of Appeals of 
Virginia with a petition for a writ of error and supe1·sedeas 
. from the :fina~ judgment entered in said cause. 
SOUTH HAMPTON APARTMENTS! 
INCORPORATED, 
A Virginia Corporation. 
By W. R. ASHBURN, Counsel. 
Legal service accepted of the above notice this 13 day ·of 
June, 1945. · 
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JAS. G. MARTIN, 
Attorneys for the Plaintiff. 
EX. NO,' 1. 
County Clerks Office 
Elizabeth City County 
Hampton, Virginia 
R. E. Wilson, Clerk 
September 13, l 94.3 
Southampton Apartments, Inc., 
201 E. Plume St., 
Norfolk, Va. 
Attention: Lt. ·Commander G . .A. Massenburg, 
President. 
Dear Sir: 
I am directed by the Board of Supervisors of Elizabeth 
City County to advise you of the County's approval of un-
dated plans submitted by you for the development designated 
as '' Southampton Apartments, Elizabeth City County, Vir-
ginia, G. A. Massenbm:g, President; W. Taylor Johnson, Sec-
retary-Treasurer; 201 East Plume Street, Norfolk, Virginia; 
Bernard B. Spigel, Architect, Norfolk, Virginia;' upon the 
following conditions, to-wit: 
(a) That the sanitary sewer and outfall system, in accord-
ance with plans approved by the Hampton Roads Sanitation 
District Commission under date of September 9, 1943, be laid 
down by and at the expense of Southampton, Inc. to specifica-
tion and final grades approved by the County and under in-
spection of the County at the standard County inspection and 
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maintenance fee for this type of installation. Upon comple-
tion of the aforesaid requirements the County agrees to ac-
cept said sanitary sewer and outfall system for permanent 
maintenance. 
. (b) That Southampton Apartments, Inc. agrees, and the 
submittance of this letter to the Federal Housing Authority 
shall constitute agreement by Southampton Apartments, Inc. 
to pay the e~tire rental cost on all fire hydrants located wit~ 
the development.; to pay at the rate of One dollar ($LOO) per 
month per family for the collection of garbage. and trash, 
and to pay the entire cost of power for street lights, for any 
portion of a year which the Board of Supervisors may re-
quire prior to the January first that the buildings in South-
ampton Apartments, Inc. are taxable by the County on and 
after the January first which the aforesaid properties are 
taxable by the County, t~e County agrees to assume .the main-
tenance and operation of all the community facilities ref erred 
to in this paragraph. 
REW/M 
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Board- of Supervisors 
Elizabeth City County 
Hampton, Virginia 
Gentlemen: 
Very truly yo~irs, 
R. E. WILSON 
R. E. WILSON, Clerk 
EX. NO. 2. 
February 15, 1944 
With reference to your letter dated Septem}'.>er 13, 1943, 
addressed to South Hampton Apartments, Inc. concerning the 
installation of sanitary sewer and out fall system at our 
project; please be advised that we have been informed by' the 
sewer subcontractor that the work has been completed in· ac-
cordance with the plans approved by you. We would appre-
ciate it if you would ·have an inspection made and advise us 
whether the work has been done to your satisfaction. 
Very truly yours, 
HAMPTON HOUSING COMP ANY 
WH:jb By ... ~ ............................ . 
' 
lOO Supreme Court of Appeals of Virginia 
May 24, 1944. 
Mr. W. R. Ashburn 
Attorney at Law, 




· This . will acknowledge receipt of yours of May .18th., 1944-
in .re ij:ampton Housing Company-Liability for Sewerage 
connections in which you request to be advised the date of 
the next meeting of the Board of Supervisors. The next regu-
lar meeting of the Board will be held June 7, 1944,. at 7 :30 
o'clock P. M., in the Circuit Courtroom at the Courthouse in 
Hampton. 
In the hope of facilitating this matter your letter of May 
18th., was ref erred by me to Mr. H. Clark Thompson, .Acting 
Commonwealth's Attorney, through Mr. S. M. Gibson, Deputy 
Clerk,. who represented the Supervisors in approving the 
plans of Southampton, Inc., under certain conditions, prior 
to F.H.A. committment. I am enclosing a copy of Mr. Thomp-
son's letter for your information and files. 
I feel certain that the Board of Supervisors would be most 
willing to see you at their regular meeting should you desir~ 
to discuss this matter with them. · 
I shall appreciate your advices meantime as to 
page 142 ~ whether or not your letter of May 18, 1944, is to 
be considered as refusal by your clients, Hamp-
ton Housing Company, to assume liability for one of the pro-
visions or conditions laid down by the County in approving 
the plans of this development prior to F.H.A. commitment, 
since this office is charged with. the responsibility of seeing 
that these conditions are met. 
.. 
REW:M 
R. E. Wilson, Esq.,· 
County Clerk 
Elizabeth City County 
Hampton, Virginia 
Dear Mr. Wilson: 
Very truly yours, 
R. E. WILSON, 
County Clerk. 
Acknowledge receipt of your letter of May 24th., 1944, and 
appreciate the advice that tpe· next meeting of the Board of 
Supervisors will be on June 7th., 1944, at 7 :30 o'clock P. M., 
at the Court House in }Jampton, and· that we may appear 
and discuss our problem with the Board at that time. 
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You ask whether my letter is to be considered as a refusal 
by Hampton Housing Company to assume liability for one 
of the provisions laid down by the County in approving the 
plans for this development prior to FHA commitment. In 
reply I advise that it is not to be considered as such a refusal, 
but as an attempt to ascertain what sum is properly payable 
for standard County inspection and maintenance fee and to 
pay the same. 
I have before me your letter containing the County's ap-
proval of the plans for this development upon certain condi~ 
tions therein expressed, and as far as said conditions related 
to the sanitary sewer and outfall system Paragraph A was 
applicable. The pertinent portion of this paragraph required 
the payment of "the standard County inspection and mainte-
m;mce fee for this type of construction". I have a copy of 
your ordinance Number 18 which was given me with the state-
ment that it was the .only regulatory ordinance affecting the 
subject matter. As far as I can discover the ordinance does 
not impose any standard County inspection and maintenance 
fee, and as a matter of fact' purports to deal only with charges 
for connecting with outfall sewerage system previously con-
structed. Section 47 imposes a rate for connections to such 
a system, but as far as we can learn this is not applicable to 
our situation, and if it is applicable, our contract. with Pet-
ley Company requires that Company to pay the connection 
fees. My client has constructed and fully paid for this sew-
erage outfall line, the total cost of which was somewhat in 
excess of $10,000.00. It certainly does not seem equitable for 
the County to ask it to pay an additional $8,000.00 ·for the 
privilege of connecting with its own system. 
page 143 r My client wishes to pay all sums that are rea-
sonably and properly chargeable to it, but before 
paying this item we wish to discuss the equity of the situal"' 
tion with the Board, and will appear on June 7th. for that 
privilege at the hour stated by your. , 
Thanking you for your cooperation in arranging· and facili-
tating uur opportunity to discuss the subject, with kindest 
p~rsonal reg·ards, I am, 
V ~ry truly yours, 
WRA:kf /s/ W. R. ASHBURN. 
cc 
H. Clark Thompson, Esq., 
Acting Commonwealth's Attorney 
Hampton, Virginia . · 
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May 31, 1944. 
W.R. Ashburn, 
Attorney at Law, 
Citizens Bank Building 
Norfolk, Virginia 
Dear Mr. Ashburn: . 
I am just in receipt of a letter from the, Acting County Ex .. 
ecutive relative to the question of what constitutes the '' stand-
ard County and maintenance fee", for the type of construc-
·tion at Southampton. 
· I enclose herewith a copy of a resolution passed by the 
Board of Supervisors, which partially covers the question of 
sewers installed by individuals and corporations. 
The Acting County. Executive advises me that on Septem-
ber 13th., 1943, when his letter of acceptance was written, 
Commander Massenburg came to his of flee. and, upon asking 
the meaning of the phrase, ''standard County and mainte. 
·nance fee", was referred to Mr. Sours, the then County County 
Executive, who stated to him that this fee would be Thirty 
Dollars ($30.00) for each building, plus Five Dollars ($5.00) 
for each additional opening in excess of ten for each building. 
It is the County's position that the plans were. accepted on 
this thoroughly understood basis· and that, except for this 
agreement, these plans would not have been accepted. 
Under these circumstances, you will readily see why the 
County feels that the fee as charged, being standard, should 
be paid. · 
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HCT/w 
Very truly yours, 
H. CLARK THOMPSON, 
Acting Commonwealth's Attorney .. 
June 8, 1944 
Southampton Apartments, ·inc., 
201 E. Plume St., 
Norfolk, Va. 
Attention: Lt. Commander G. Alvin 
Massenburg, President 
Dear Sir: 
I am directed by· the Board of Supervisors to advise you 
that, after careful and thoughtful consideration of your re-
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quest in regular June D:leeting of the Board June 7th. for 
:a reductio:q. in the sewer tap fee ·on your property known as 
Southampfon, they find it impossible to make any change in 
the schedule of r.ates as previ.ously presented to you. 
·The Board sincerely regrets any misunderstanding or mis-
icalcnlation in regards to these sewer tap fees and desires that 
you know .that this schedule is the -standard County inspection 
.and maintenance fee for this type of installation and the 
.same which has been charged other developers in simil_ar 
.circumstances. A special effort has been made to strictly 
.adhere to uniform charge and it is largely for this reason 
that I am unable to report more favorable acticm by the 
Board on your request. . · 
I am attaching herewith bill from the office of the County 
Sewer Inspector of sewer inspection and maintenance fees 
charged for this project. Remittance should be made to F. H. 
Roberts, County Treasurer, Hampton, Virginia. · 
SMG:M 
Encl 
C. C.J W. R. Ashburn 
Very tl'.~ly yours, 
S. :M:. GIBSON 
Acting County Executive.. 
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Attorney and Counsellor .at Law) 
Citizens Bank Building, 
Norfolk, Virginia 
S. M. Gibson, Esq., 
Acting County Executive, 
County Clerk's Office 
Hampton, Virginia. 
Dear Mr. Gibson: 
J nne 23rd., 1944 
Your letter of June 8th., 1944, in which yon advised me of· 
the conclusion of the Board of Supervisors on the . amount 
claimed to be payable by South Hampton Apartments, In-
~orpora ted, came to me in due oourse, together with the bill 
fr9m the Office of the County Sewer Inspector. 
I have heretofore been unable to reply °Qecause it was neces-
sary that my principals, who are somewhat widely scattered, 
meet and discuss the same. They have now done so and while 
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they still protest that the said charge is improper and they 
. oug·ht not to be required to pay the same, they have deter-
-mined to forward a check for the amount of the hill con-
temporaneously with the delivery of a deed to the County 
covering the said sewerage system which the said County has: 
undertaken to maintain. 
I am in the process of preparing that deed.. It must go to 
Richmond f'or signature by FHA and to New York for -signa-
tur~.: hy .New York Life Insurance Company. When it has 
been executed and acknowledged by the necessary parties 
. and :ready for delivery, I will communicate with you by letter 
and close the transaction. 
tam, 
· WRA:KF 
Mr. W. R. Ashburn, 
Attorney at Law, 
Citizens Bank Bidg..,. 
Norfolkr Va:. 
Dear Mr .. Ashburn: 
Very truly yours, 
(Signed) W.R. ASHBURN. 
June 241 1944. 
This will acknowledge receipt of yoicr of June 23, 1944, for 
which I thank you. 
I shall be pleased to present the information contained in. 
your letter to the Board of Supervisors at their next regular 
meeting July 5th. I feel safe in assuring you that 
page 146 ~ this. will be entirely satisfactory with them: If 
this should not be the case I shall advise yon 
promptly .. 
SMG/M · 
Very truly yours, 
(Signed) S. M. GIBSON, 
Acting County Executive. 
At a regular meeting of the Board of Supervisors of Eliza-
. beth Ci!y County, Virginia, held Wednesday, October 1, 1941,. 
in the Courthouse at Hampton, Virginia. . 
WHEREAS this Board has been forced to discontinue op-
eration of W .. P. A. projects for the installation of Sanitary 
Sewers because of the inavailability of relief labor, and 
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. WHEREAS various subdividers of property are desirous 
of obtaining Sanitary Sewage facilities at this time. 
NOW, THEREFORE BE IT RESOLVED, ON MOTION 
of Mr. Crenshaw duly seconded and unanimo-usly adopted 
that this Board establish and it hereby does the following 
policy for sanitary sewage installations in ·wythe District 
by individuals or corporations desiring to construct additions 
or extensions to county sewer mains: 
1. All costs of construction any such proposed sewage addi ... 
tion or extension are to be born by the applicant. · 
2. The sum of $25 is to be paid the County of Elizabeth 
City for each connection made on any such line for mainte .. 
nance and upkeep of said line and the sum of $5 is to be paid 
by the applicant to the Oounty of Elizabeth Oity as a sewer 
inspection fee. · 
8. All sewers constructed under this policy shall be con. 
structed under the supervision of the plumbing inspector of 
this County and all wol'k must have his approval. · 
A recorded vote being taken on the foregoing resolution, 
resulted aEt follows: · 
page 147 ~ Ayes: Crenshaw, Dixon 
Nays: None 
A cQpy, Teste: 
R. E. WILSON, Olerk 
by S. M. GIBSON, 
·Deputy Clerk. 
AT A regular meeting of the Board of Supervisors held in 
. the Courthouse at Hampton, on the 3rd. day of November, 
1943. 
• • • • • 
NOW, THEREFORE, BE IT RESOLVED that this Board 
approve and it hereby does the following agreement with 
SoutAmpton Apartments, Inc.: . 
'' Southampton Apartments, Inc., 
201 E. Plume St., 
Norfolk, Va. 
106 Supreme· Court of Appe1:1ls of Virginia 
Attention: Lt. Commander G. A. Massenburg, 
President. 
Dear Sir: 
I am directed by the Board of Supervisors of Elizabeth 
City County to advise you of the County's approval of un-
dated plans submitted by you for the development designated 
as '' Southampton Apartments, Elizabeth City County, Vir-
ginia, G. A. Massenburg, President; W. Taylor Johnson, Sec-
retary-Treasurer; 201 East Plume Street, Norfolk, Virginia; 
Bernard B. Spigel, Architect, Norfolk, Virginia'' upon the 
following· conditions, to-wit:· 
(a) That this sanitary sewer and outfall system, in ac-
cordance with plans approved by the Hamptol! Roads Sani-
tation District Commission under date of September 9, 1943, 
be laid down by and at the expense of Southampton, Inc. to 
specification and final grades approved by the County and 
under inspection of the County at the standard County .in-
spection and maintenance fee for this type of installation. 
Upon completion of the aforesaid requirements the County 
agrees to accept said sanitary sewer and outfall system for 
permanent maintenance. . · 
(b) That Southampton Apartments, Inc. agrees, and the 
submittance of this letter to the Federal Housing Authority 
shall constitute agreement by Southampton Apart-
page 148 ~ ments, Inc. to pay the entire rental cost on all :fire 
hydrants located within the development; to pay 
at the rate of One dollar ($1.00) per month per .family for 
the collection of garbage and trash, and to pay the entire 
cost of power for street lights, for any portion of a year which 
the Board of Supervisors may require prior to the January 
first that the buildings in Southampton Apartments, Inc. are 
taxable by the County on and after the January first which 
the aforesaid properties are taxable by the County, the 
County agrees to assume the maintenance and operation of. 
all the community facilities referred to in this paragraph.'' 
A recorded vote being taken on the foregoing resolution 
resulted as follows : 
Ayes: Crenshaw, Dixon. 
Nays:. None. 
A copy, Teste: • 
R .. E. WILSON, Clerk 
by S. M. GIBSON 
Deputy Clerk 
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ORDINANCE No. 18 
EX. NO. 3. 
The hereinafter ordinance was unanimously adopted by 
the recorded vote of the Board of Supervisors of Elizabeth 
City County, May 6, 1942 after notice of intention to. pro-
pose the same for. passage was .published for two successive 
weeks namely April 28 and May 5, 1942 in the Daily Press 
and Times Herald, respectively, newspapers of general cir~ 
culation in county of Elizabeth City, Virginia. . 
An ORDINANCE OF THE COUNTY OF ELIZABETH 
CITY, VIRGINIA, REGULATING ANY PERSON EK-
GAGED IN THE BUSINESS OF PLUMBING, APPOINT-
MENT OF PLUMBING INSPECTOR, DEFINING HIS 
DUTIES, REGULATING THE ISSUANCE OF ·PERMITS 
FOR PLUMBING, AND PROVIDING FOR THE· INSPEC-
TION THEREOF, REGULATING THE INSTALLATION 
OF PLUMBING REQUIRING PERSONS TO CONNECT 
TO COUNTY SEWER ·wHERE SAME IS AVAILABLE, 
AND THE REGULATION· OF SUCH SEWER CONNEC-
TION, AND REQUIRING APPLICATION. FOR SAME, 
AND- THE SEWER FEE TO BE PAID; AND PROVIDING 
PENALTIES FOR THE VIOLATION THEREOF. . 
Be it ordained by the Board of Supervisors of the County · 
of Elizabeth City, Virginia, as follows: 
1. That no person shall engage in or work at the business 
of plumbing eitl1er as a master, employing or journeyman 
plumber, ·in the County of Elizabeth Oity unless he or it shall 
have :first received a license and certificate in accordance with 
the provisions of this ordinance: Provided, however, that each 
journeyman plumber actually engaged on a piece of plumbing 
work may have one apprentice or helper. Each journeyman 
plumber who proposes to do plumbing work shall stand an 
examination and execute a practical piece of plumbing work 
in the presence ·of an examining board, said board to be ap-
pointed by the Board of Supervisors, and to consist of u 
Plumbing Inspector, one master plumber, and one journey-
man plumber; for said examination there shall be a charge 
of Fiv:e Dollars ($5.00). If he shall pass a satisfactory ex-
. amination ·there shall be issued to him a working card by the 
Plumbing Inspector certifying that he is competent to work 
at the business of plumbing. This permit shall expire on the _ 
. 31st day of. December of each year and .shall be ·renewed on 
. 
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the 1st day of January of the following year or as soon after 
as possible at a cost of Fifty Cents (50c). If this card is not 
renewed within six months after the first of the year it will 
be necessary to stand another examination at a cost of Two 
Dollars ($2.00). Any plumber who ha& a woddng card in 
this county whose work is found unsatisfactory or not up to 
the· standards that are l·equil'ed by the County will have his 
card 1·evoked by the Plumbing Examining Board. No person 
firm or corporation shall employ any person, whether for 
compene~tiQn or· not, to do plumbing work unless such person 
has firsf.stoocJ. the examination prescribed and received his 
card. In event any applicant shall fail to pass his 
page 150 ~- examination he must wait six months before stand-
ing the second examination. Any master plumber 
leaving an unlicensed man in charge of any job without the 
approval of the Inspector shall be deemed guilty of a Mis: 
demeanor and upon conviction thereof, shall be subject to the 
penalties hereinafter provided. 
2. That every person, firm, or corporation desiring to en-
gage in the business of plumbing, as a master or employing 
plumber, in the County of Elizabeth tlity, s.hall, before doing 
so, familiarize himself with the ·plumbing code to the satis .. 
faction of the Plumbing Inspector, and shall give a good and 
suf fieient bond in the p~nal sum. of One Thousand Dollars 
($1,000.00) conditioned upon the faithful execution of any 
and all work pertaining to this code that he or they may do. 
No license will be .issued to ~:ny pei·son, firm or corporation · 
until qualified men that are competent to do plumbing are 
employed unless said person, firm or corporation are qualified 
themselves to do plumbing. .All licenses must be counter-
signed by tho Inspector-
3. That on and after the date of the adoption of this 
ordinance whern any work of p!Junbing or drainag·e is to bo 
exe<,u~d, notice in writing shall bo given to the Inspacto1•, 
together with plans and specifica.tions for the work, by the 
architect, builder, or plumbe11 for approval by said inspector. 
Such notice shall be given in writing in all cases in which th~ 
repaira involve the removal of fixtures, traps 01~ waste lines, 
or change in the location of fixtures, traps or waste lines7 and 
when executed no part of such work shall be concealed or 
covered in anyway before it has been inspected and tested as 
hereinafter provided. 
Any plumbing as afore said or any house sewer or drain, 
whether public or private, put in and covered or concealed 
without due notice to the plumbing Inspector, shall be un-
covered for inspection and the contractor, builder or plumber 
who may be -in charge of the work and who shall be respon-
. 
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sible therefor, shall pay the ·expense of such uncovering and 
shall be subject to the penalties prescribed for violating this 
ordinance. 
Every Plumber shall notify the Inspector within thirty-six 
hours when any piece of work is completed. Any master 
plumber obtaining permits for other persons shall be held 
responsible for all work, material and fees. _ 
4. That a Plumbing Inspector shall be elected by the Board 
of Supervisors and he shall be skilled and experienced in the 
work of plumbing and drainage. He shall not be engaged in 
the plumbing business or employed by or affiliated with any 
firm engaged in the plumbing business in this county. It shall 
be his duty to inspect all plumbing doue .in the County of 
Elizabeth City in accordance with the provisions of this 
ordinance. He shall take an oath of office before the Judge 
of the Circuit Court of the County of Elizabeth City, Vir-
ginia, for the faithful discharge of his duties, and shall collect 
· all inspection fees and turn same over to the proper o(ficer of 
the County each month. He shall give a good and suf~cient 
bond in the sum of Five Hundred ($500.00), the premium to 
be paid by the County. . 
page 151 ~ 5. That it shall be the duty of the .Plumbing 
. Inspector to sign and issue all notices; applica. 
tions, and reports, and to make a minute report of these,. and 
any violation of this ordinance, and of all other inat1iers that 
may pertain hereto, He shall inspect all work within as rea-
sonable time as possible after receiving writteu notice that 
same is completed. -
6. That the plumbet m~king application for such permits 
shall be -charged and pay for such petmits in the County of 
Elizabeth City, the fo11owing fees: Inspection to the County 
limits .of sewers, One Dollar ($1.00) ; for fixtures or outlet in 
sewer 01· waste lines, fifty cents ($.50) per outlet .. It shall 
be the duty of the plumber in charge to call the Inspector 
before any :fixtures are set and all floors are down ready for 
the setting of said fixtures. 
· 7. That the Plumbing Inspectort after proper notiM to the 
owner or occupant, may enter in the day time any building or 
premises in the County of Elizabeth City thereof for the pur-
pose of inspecting any system of plumbing or drainage there-
in ; and in case any owner or occupant shall refuse to admit 
the Inspector to such building or premises, be shall be deametl 
guilty of misdemeanor and punished as heteafter provided. 
8. Whenev~r it shall come to the notice of the Plumbing 
Inspector that the plumbing· in any building causes a nuisance; 
or is of -faulty construction and likely to cause sickness or 
endanger health of occupant, or where there are leaking fix-
, . 
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tures or pipes causing a waste of water, or whenever he shall 
be required by the owner, or agent, or occupant, of any build-
ing fitted wlth plumbing the Plumbing Inspector shall ex-
amine the plumbing in any such building and order such 
chang·es and repairs made as may be necessary to make the 
.plumbing conform to the requirements of this ordinance, and 
of any other ordinance of the County relating thereto. 
Said Inspector shall notify the owner, agent, or occupant 
of said building of the changes that are necessary to be made 
by the owner Or agent within the time fl~ed by said order. In 
the event that the owner or agent shall refuse or neglect to 
make the necessary changes or repairs within the time fixed 
by said order, th~ Inspector shall notify the Health Depart-
ment to take action, or proceed to have such changes or re-
-pairs made, or such nuisance abated, ·at the expense of the 
owner or agent of said building. _ 
9. That all fixtures, traps, valves, faucets and materials 
used fa the installation of plumbing, drainage, ventilation and 
sewer work in the County of Elizabeth City, must be approved 
by the Plumbing Board or the Plumbing Inspector of said 
County, and must be of good quality and free from defects. 
That the ~orkmanship in the installation of plumbing, drain-
age, ventilation and sewer work must meet the approval of 
the ;plumbing· Inspector and be done in a thorough, workman-
like manner. 
. 10. That each building having sewer connec-
page 152 ~ tions shall have an independent connection with 
sewer, if same are available, and no building 
shall be connected with sewer without first obtaining a per-
mit. Sewer pipes will not be allowed to pass through any 
adjoining property unless there is no other outlet for same, 
or by consent of the Board of Supervisors. 
11. That every sewer connection to the main sewer in a 
street, if there is no "Y" left in the main sewer, must be 
made on a 45° and the ditch must be graded as a gradual 
slope from main to point of connection and must not be a 
gracle of less than one-quarter of an inch to the foot. 
12. That every plumbing system must be tested by the 
master or the journeyman plumber by the "Water Test"~ 
in the presence of the Plumbing Inspector after several lines 
of soil, waste, and vent pipes, and tJ1eir respective branches, 
are in place, and all defective joints must be made tight and 
other openings made impermeable to gas. All defective ma-
terial discovered must be removed and replaced by sound 
material. . 
13. That the plumbers must make full returns of plumbing 
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work done by them within .thirty hours after completion 
thereof, to the Plumbing Inspector. 
14. That any person, firm or corporation who shall execute 
any work of plumbing or drainage in the County of Elizabeth 
City, without first having· obtained a permit from the Plumb-
ing Inspector shall be deemed gnilty of a misdemeanor; pro-
vided however, that this section shall not apply to repairs 
made on plumbing by a licensed plumber, where no removal 
of the :fixtures, traps, waste line, or change in location or 
arrangement of fixtures, traps or waste lines are to be made. 
15. An additional inspection fee of two dollars ($2.00) 
sl1all be of plumbing in cases where a second inspection is 
made necessary by paid by the Master Plumber or employ-
ing plumber for the inspection reason of defective material 
and incomplete or faulty construction being discovered by _ 
the first inspection. Such fees to be paid for the use of the 
County Inspector. 
16. That the following definition of terms is adopted. In 
this code the term "Main soil pipe" is applied to any pipe 
receiving discharge of one or more water-closets, with or 
without fixtures, and extending through roof.· 'rhe term 
"Waste pipe'' is applied to any pipe ~eceiving the dicharge 
from any fixtur.e other than water closets, or the discharge 
from ai1y water or fluid that has been used. The term ''house 
drain'' is applied to the pipe within any building which re-
ceives the total discharge of any fixtures or set of fixtures, 
and shall not be less than .four inches in internal diameter. 
The term "house sewe1~" is applied to the tile, or cast iron 
sewer, which shall not be less than four inches in internal 
diameter., and which begins three feet outside the wall of. a 
building and connects the. house drain to the publi~ sewer 
in the street. The term ''mairi-veut'' is applied to· the verti-
cal lin~ of air pipe provided to run thr~ugh two or more 
floors and to which the vent or revent pipes from the various 
floors are connected. The term "vent pipe" is applied to 
any pipe provided to ventilate a system of piping and to· 
which the revents are connected. The term ·''revent pipe'' 
is applied to the part of main soil or waste pipe 
page 153 ~ which is above the highest installed· fixed waste 
extensions and extends through the roof. The 
term "water test" as used in this ordinance shaff be con-
strued· to mean filling all pipes with water to their highest 
level and keeping them so filled until au inspection shows 
that there are no leaks. 
·11. That where cut-out ground consists of filled-in or made 
earth or quick-sand, or where trees are within eight feet, or 
cellar or basement within four feet six inches of the line of 
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drain, the '' House sewer'' shall be laid with castiron pipe 
not less than four inches in internal diameter and shall be 
laid with the joints properly caulkecl with lead. Where the 
earth consists of clay, sand, or rock the ''House sewer" shall 
be of good citrified salt-glazecl pipe, well glazed and sniooth 
throughout and perfectly st.-t·aight and of uniform thickness, 
laid on a smooth bottom, free from all projectionR or rock, 
within three feet of the building. Three feet of the building 
is understpQd to mean a point of three feet.beyond any pro-
jection·to the building. Each seciion must be properly corked 
with oakum before applying cement and the space between 
each hub shall be properly filled with pure cement equally 
mixed with clean sha1~p sand. Great care must be taken to 
prevent any of the cement from being forced into the drain. 
Where changes of the course or direction of the pipe is neces-
sary the proper fittings must be used. When there al'e 
changes or additions made to old plumbing and there is a 
t~rra-cotta pipe where castiron should be., the terra~otta shall 
be removed and replaced with castiron. This also applies to 
sheet ... iron vent pipes and . black iron waste or vent pipes. 
Where any sewer runs under any road, street or driveway 
where the depth of the sewer is less than twenty-four inches, 
castiron pipe must be used. That no one shall be allowed to 
break in any house sewer or drain for any purpose without 
. a permit from the Plumbing Inspector and the payment of a 
sewer inspection fee~ 
18, That all drains or sewer lines from a:nv house or build-
ing10 leading· to ft public sewor or other place of disposal~ shall 
be oonstrllcted under the supervision of the Plumbing Inspec-
tor. All changes in directions must be made with long ~urved 
fittings, and all connections with ''Y'' branch fittings nnd 
oHe-eight bends. Clean outs must be left where any change 
of direction of sewer is made, and at other points designated 
by the Plumbing Inspector, and a plat 011 plan of the work 
must be made and- filed with the Plumbing Inspector, show-
ing the run of the sewer and the clianges in direction and the 
places left £or cleanouts. . 
19. That all horizontal drains within the walls of the build-
ing shall not b8 less than four inches in diarnetet and shall 
be so located as to be teadily accessible fot- inspection. They 
shall be suspended from the ceiling bangers made of one-
quarter inch iron bar or its equal in strength and durability, 
or laid in a trench, the bottom of which shall be smooth and 
be made solid. For such drains extra-heavy or standard 
castiron pipe, as may be required with joints foad~d tincl 
caulked, shall be used. The house drain soil or waste pipes 
shall have a fall of at least one-quarter inch to the foot in 
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length and provided with a '' Y'' bran·ch with iron and brass 
clean-out plugs every forty ·feet or less. If drain is carried 
in sight it must be supported by brick piers on a solid founda-
tion. All cleanouts shall be placed so they can be 
page 154 ~ easily gotten to. If pipe runs beneath concrete 
floor then cleanouts shall be brought up to the 
finished floor, cleanouts shall be placed three feet outside of 
building. This Cleanout must be· one that may be used to 
rod sewer both ways. Cleanouts slmll he every sixty feet or 
less from the house to the main sewer in the house sewer line. 
20. That all cast iron pipe must be sound, free from holes 
and cracks and extra heavy standard, as the occasion may 
require. Standard pipe may be used on any building not 
more than two stories in height, unless the Plumbing Inspec-
tor shall require the use of extra heavy pipe. If the building 
.is more than two stories in height extra heavy pipe must 
be used throughout and,must be tarred, coated in and out 
with coal-tar pitch applied hot. All fitting·s must correspond 
'}1ith pipe that is used. No heel, side opening, or jacket fit-
ting or topping of soil pipe shall be allowed unless by con-
sent of the Plumbing Inspector. 
21. That no water-closet shall be. placed in any unventi-
lated room, compartment, sleeping room, cook room, or room 
entering into a cook room. In every case the room or com-
partment must be open to outer air, or be ventilated by an 
air duct or shaft. Shafts not less than three feet in area are 
required in tenant houses to ventilate interior water-closets 
and to be constructed in a manner approved by the Plumbing 
Inspector. The plumber in charge shall be held responsible 
for the above. 
22. Each. drainage system must have at least one three inch 
extension through roof, but other extensions of .proper size 
may be used when approved by the Inspector. All joints must 
be caulked, water and gas tight, with lead and oakum. All 
vents must continue full size through roof, unless otherwise 
provided for in this ordinance. ·where vents are tied back 
into main vent they sl1all be increased to the satisfaction of 
the Plumbing Inspector. 
23. That the minimum size of nll soil pipe permitted is four 
inch. A waste line into which a line of sinks discharge must 
be at least two inches in diameter, and in no case will more 
than three sinks be allowed on a two inch pipe. When sinks, 
basins, baths or laundry tubs or other small fixtures are lo-
cated so that the trap of said fixture is more than five feet 
from main vent, the fixture must have a continuous vent 
through roof, or re-vented into main vent, said vent to be 
taken off as close to trap of said fixture as possible, and said 
• 
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trap to be located as close to fixture as possible. Vent must 
be taken off ~hove the dip of the trap. Where practicable, 
all cleanouts must be carried to face of outside wall. Where 
two :fixtures run in the same line they must be vented, and in · 
any case where the perpendicular waste from any fixture is 
more than three feet from trap to main line the fixture must 
be continuously vented. All waste lines to sinks must be two 
inch pipe. Where there is not more than one sink, · the per-
pendicular line may be of one and one-half inch pipe. 
24. That the terminals of all vent pipes must be at least 
five feet from any chimney, air shaft, or window. Said 
terminals must be at least one foot, three inches above any 
eaves of the. house or building in which they are placed. 
Wl1ere one building adjoins another of greater height, having 
windows or openings overlooking the lower building., _ the 
terminals or vent pipes in said lower building_ 
page 155 ~ must be at le~st twenty :Ceet from said window or 
· opening of the hig·her building, or they must be 
carried above the eaves or firewalls of the higher building, un-
diminished in size. 
25. That no waste pipe from refrigerator, ice boxes, and 
drinking fountains shall be connected directly with any drain, 
soil, or waste pipe. v\T aste pipe from any of said fixtures 
shall waste into an open basin or sink where running water is 
provided. Waste pipes from said fixtures shall he of gal-
vanized, cast, or lead pipe, size not to be less than one and 
one-half inch in diameter. If more than one fixture is one 
the line, then the size of pipe shall be determined by the In-
spector. If waste lines are more than :fifteen feet in length the 
same must be trapped and vented below fixture. The vent 
may be one size smaller pipe than the waste line. Cleanouts · 
must be provided at each turn. 
26. That all lead pipes, bends, ferrules, traps,· and other 
lead material must be of extra-heavy weight, known as "D'" 
and of the following weight: 
Diameter Pounds per linear foot 
1 1/4 inch 2% 
1.1/2 inch 3 
2 inch · ' 1 4 
3 inch 6 
4 inch 8 
27. That all connection of lead with iron pipes must be 
made with extra heavy brass ferrules, of the same size as the 
laad pipes, and caulked with lead. The lead pipe must be 
attached to the ferrule by a wiped joint and not soldered, 
a 
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sweat or cup joint will be allowed on any connection except 
hy _permit of the Plumbing Inspector. . 
28. That where local vent is used for water-closet, the 
diameter of this vent shall be not less than 3 inches, for one 
closet r for two or not more than f om: closets, not less than 
4 inches., and for any number exceeding four, such increase in 
diameter as the Inspector may direct. It shall be carried up-
ward and into a flue, heated when possible, provided for the 
purpose, or into the. kitchen chimney. In either ease it must 
be entered above the highest opening in said chimney or in 
such manner as the Inspector may direct. When entering 
earthen or brick flues it shall be made of cast iron of suitable 
size inserted into such flue and cemented. 
29. That a vertical vent pipe for water-closet traps in a 
building .JllOre than . four stories in height must be at le.ast 
three inches in diameter with two inch branches £or each 
closet bend or trap. In no case will a two inch vent be allowed 
for vent to more than four closets. 
page .156 r · 30. That every water-closet, urinal, sfok, basin; 
wash tray, and every tub or set of tubs or other 
fixtures must be separately trapped and vented. In no case 
will the waste from another :fixture be allowed to connect to a 
water closet trap. All non-syphon traps shall have at least 
a four and one-half inch -sael · and not less than two -inches 
in diameter,. and must have no partitions. All water-~losets 
when more than three feet from main vent must be revented . 
.All floor drains more than ten feet from main soil must be 
vented. Revents must be.connected three feet above the 11igh-
est fixture or carried thr,ough roof. In no case wiU rubber 
connections be allowed on vent or waste lines, and slip joints 
with rubber gaskets or packings of any kin~ except metal, 
will not be permitted in the seal or sewer side of trap, unless 
by consent of the Plumbing Insp-ector. All traps must be of 
a cast iron pattern., no tubular traps will be allowed. • 
31. That all closets shall he revented by two inch pipes 
taken off the top side of bend or a "Y" branch fitting. Where 
there is more than one closet located above another, all closets 
except the top must be revented~ In no case will a closet be 
nllowed more than three feet from the main line without be-
ing revented. . · 
32. That where the "Durham" or ''Iron" system is used 
a11 pipes and fittings shall be galvanized in and out, and all 
fittings· must he recessed drainage fittings, Clean-outs must 
be left at every turn, "Y's" and 45's to be used where pos-
sible. yVhenever quarter bends or ells are u~ed they must be 
of the long sweep pattern, same to have a radms measurement 
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of 3 7-16" from face to center. There shall be a :fine of one 
dollar ($1.00) for each and every end of waste, vent or water 
pipe found unreamed to its original thickness. Said fine to 
he paid- with inspection fee. . 
33. That water-closets placed in yards must be separately 
trapped and vented and be of frost-proof type, and their 
valves, traps and water supply must be protected from freez-
ing Vents for these closets may be of two inch cast or gal-
vanized pipe, same to be not less than ten feet high. 
34. That all water-closets on the inside of house must be 
9f syphon action wash down or syphon jet and to be of glazed 
earthenware. Where shower baths are installed other than 
in a baseme.nt. where the waste is through a floor drain on 
cement 01~:tile floor the trap or drain shall be flashed with six 
pount sheet lead, said flashing to be the size of sho1,er space 
with outer edges turned up at least three inches. That all 
urinals and parts thereof shall be of non-absorbent material. 
Each urinal must be separately trapped and shall have a 
waste pipe of at least two inches. They shall he placeq. in a 
well ventilated place. The use of cast iron, galvanized iron, 
sheet metal or steel flushing. valves is prohibited. Factory 
precast shower stall bases may be used less additional lead 
pan. Shower stalls are to be approved by the Plumbing 
Board. 
35. That whenever in the opinion of the_ Inspector special 
conditions arise that render it· impractical to comply with all 
the provisions herein specified~ or with· the plans submitted,. 
modifications may be allowed by the Inspector, with the con-
sent of the County Health Officer: Provided,' the 
page 157 ~ premises are put in a sanitary condition. The 
Inspector shall decide upon such modifications,. 
but the permission of variation from the letter of regulations 
in one case shall not be considered a precedent for any other 
• case. Application to and permission from tl1e Inspector shall 
first be obtained before anv variation can be executed. 
36. That all new buildings which shall hereafter be erected 
within the County limits shall be connected with the sewer if 
such sewer has been constructed along the public street or 
·alley adjoining, such property, or shall be so connected as 
soon as such sewer is constructed~ On and after the adoption 
of this ordinance no owner or agent of any owner shall build, 
repair, maintain, or have any privy or surface closet in the 
County unless such privy or surface closet shall be ·built, re-
paired and maintained according to the specifications pre-
scribed by the Board of Supervisors of the Countv of Eliza-
beth City for pr~vies or. surface closets. That every 
0
person~ 
:firm, or corporation havmg a closet on premises that has been 
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connected with the County sewer shall have the water turned 
on. . 
37. That sizes of so.il and ·waste pipes must not be less 






1 to 6 
7 to 12 
12 to 35 
Waste pipes and vents from bath tub basins, sink~ and other 
:fixtures may be iron or lead. Diameter of pipes for wastes 
shall be as follows : · 
One basin., 11,4" lead or 1%" iron. 
Four or less, 1%" lead or 2" iron. 
Five to ten, 2". 
One or two bath tubs, 1%"· 
Three to six bath tubs, 2". 
One to two sinks, 2". 
More than two sinks, size must be determined. 
Slop sinks, not less than 2"; if more than one, sink size to be 
determined. 
One Laundry tub, 1%" pipe and 1%" trap. 
Two to four launqry tubs, 2" pipe. . 
No waste pipe for urinals to be less than 2" pipe and· trap. 
Two to four urinals, 3" p_ipe. · 
Waste lines for barber shops,, beauty parlors, and other com-
mercial places will have to be of larger size than for r~si-
dential work. 
Where there is not more than one fixture on a waste that 
is to be vented the vent may be of one size smaller pipe, other-
wise the vent shall continue the same size through roof. No 
waste or vent allowed to be taken off the heel of any bend. 
No double hub fitting of any kind allowed unless in vent. No 
jacke_t fittings allowed. 
ICE BOXES, REFRIGERATOR, AND DRINKING FOUN-
T.A.IN CONNECTIONS. 
Waste pipes from ice boxes, refrigerators, and 
page 158 ~ drinking· fountains shall be galvanized, coast, or 
lead pipe, size not be be less than one and one-
half inch in diameter. If more than two of the above fixtures 
are on the same wa~te line the size of the pipe shall be de-
termined by !he Plumbing Inspector. Said waste pipe if con-
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nected to a public sewer shall waste into an open sink or basin 
where ru~ng water is provided. 
38. If waste line is more than ten feet in length the same 
must be vented and trapped below fixture; the vent may be 
of one size smaller pipe than the waste line. Clean-outs must 
.be provided at each turn. 
SODA FOUNTAINS 
All outlets from a soda fountain shall empty into an open 
trap. If waste line is more than te\l feet in length the size of 
pipe must be increased; size to be determined by the Plumbing 
Inspector. If the line is more than five feet in length it must 
be vented. This applies to one fountain. 
SERVICE STATIONS 
Where any connection from grease rack or wash rack or 
floor drains from any service station is made to County 
sewer there shall be a sand trap installed to keep sand from 
out of sewer. _This trap must be not less than thirty inches 
long, twenty-four inches wide, and twenty-four inches deep, 
the depth to be measured from bottom of outlet. If this trap 
is not kept. clean and causes the sewer to be stopped up from 
sand the cost of cleaning the sewer will be charged to the 
service station and the County reserves the rigl1t to break the 
connection. 
FLOOR DRAINS 
All floor drains on the inside of buildings, other than drains 
for residence, must be trapped under bell traps, less bell, 
placed at floor level. Floor drains for residences shall be 
G. S. Sanitary No. 1102 or equal. 
WATERLINES 
The size of all water supplies must be determined by the 
number of :fixtures that are to be installed and by the amount 
of water that may be required to successfully operate them. 
Where any street is paved the supply shall not be less than 
one inch galvanized pipe with a three-quarter inch tap at the 
main. Where larger supplies are wanted it shall be the duty 
of the plumber in charge to consult the Superintendent of 
Water Works as to the size tap and water line. Each water 
supply shall have a curb cock at curb; cock to be of best 
quality and. roundway inverted key, with Joos~ handle. A 
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curb-box of proper length to be placed over each cock. In no 
case shall the supply from the street be smaller than three-
quarter inch in size. 
39. If there is more than eight :fixtures in a job the size of · 
pipe shall not be less than one inch in size. All water pipes 
shall be installed so that when cut off they will drain to cut-
offs and drains. Ends of all pipes to be reamed. All risers 
to one or more floors shall not be less than three-
page 159 } quarter inch pipe, and at no time will more than 
two fixtures be allowed on a half-inch pipe. No 
riser shall be run in o,;itside partition walls, through attic,· or 
be exposed to the weather unless same are covere'd with anti-
freeze coveiing. No bent· or offset pipes will be allowed be-
tween floors. All stop and waste cocks and drains shall be of 
best qual~ty and full water way, easy to operate and placed 
so as to be easily cut off by rod or key; rod or key to be fur-
nished b,Y plumber. For apartments there shall be cutoffs 
placed for each apartment, all apartments shall be supplied 
by one supply from street. Building for comm.ercial purpo·ses 
shall have cutoff for each fixture or group of fixtures that are 
located in one room. There must be a general stop and waste 
placed on each main supply. Where frost-proof closets are 
installed there shall be separate cutoffs placed o~ closets and 
· otl}.er supplies. When copper tubing, the water line may be 
one size smaller. The galvanized hot water line :from auto-
matic heaters must be determined by the Plumbing Board for 
each·case. 
Before any master plumber accepts the contract for any 
group or set of store · buildings it shall be his duty to first 
consult the Plumbing· Inspector as to the water and sewer 
for such buildings. 
Where possible all cutoffs must be plac.ed where they can 
be easily gotten to for repairs. 
Where any automatic water heater or range boiler is in-
stalled · or renewed in the County a permit must be gotten 
from same and the Inspector must be called to inspect same 
within thirty-six hours from the time such boiler is installed. 
There will be an inspection fee of Fifty Cents (50c) charged 
for each inspection. A compression stop and waste must be 
installed on the cold water to control the boiler and an im-
proved release valve must be installed at the proper place. 
The release valve must be approved by the County Plumbing 
Board. Only extra heavy galvanized range boilers will be 
allowed. Positively no water heater or range boiler will be 
allowed in ceiling or unfinished attic in any building. · 
40. Nothing in the provisions of this ordinance shall be 
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constmed as preventing the owners of any house in the saicl 
County from doing his own plumbing work, provided such 
work be done under the supervision of the inspector and in 
accordance with the restrictions as to material and workman-
ship contained in this ordinance. Such person doing his own 
work shall obtain a permit and pay the inspection fees pro-
vided for herein before starting same. 
41. That in any case where this ordinance leaves the ques-
tion of workmanship or materials to · the judgment of the 
Plumbing Inspector and his depision or requirements are ques-
tioned by the person, firm or-corporation doing the work, then 
such person, firm or corporation may, after giving the said 
Plumbing Inspector two days notice in writing of bis inten-
tion so, to. do; submit the question of the reasonableness of 
the deoision or requirement to the County Plumbing Board, 
and the "decision of the Board shall be final; provided that this 
section shall not be construed as depriving any person consid-
ering himself aggTieved from prosecuting an appeal to the 
Circuit Court of Elizabeth City .County. · ' 
42. That the said Board of Supervisors accepts and as-
. sumes the control and management of the said sewer systems, 
already installed and in operation as afore said, 
page 160 ~ and of all uncomplete sewer systems now being; 
built and put in operation as public sewe.rs, and 
all additions, extensions and improvements thereto that may 
be hereafter constructed, installed, built, erect_ed and added 
thereto and put in operation pursuant to law, and further ac-
cepts from the sewer commissions and sewer committees of 
the several communities affected, all pledges of payment, 
notes securing payment for connections heretofore made, or 
hereafter to be made, and other legal contracts entered into 
between any of the said several sewer commissions and sewer 
committees of the communities affected, and the users and 
prospective users of the said several systems, concerning tap 
fees, connections and other matters connected with the op-
eration and use of said systems, so that the said Board of-Su-
pervisors, under its officers and employees designated for 
such purposes, may take over the said systems as going con-
cerns and may continue to give service and to collect on said 
pledges and obligations, and may continue uninterrupted such 
work as may still be in progress or necessary for the comple-
tion of said systems, and assume full control and management 
thereof. 
43. That aU ,contracts heretofore entered into by and be-
tween sa.id sewer commissions and sewer committees, as to 
prices .charged, or to be chp,rged, for connections, are hereby 
accepted and honored by the said Board of Supervisors. 
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whenever and wherever they are legally binding and evi-
denced by any note, contract or other written instrument, or 
whenQver, if not so evidenced by a written instrument such con-
tract is certified to the Board of Supervisors by such sewer 
commission or sewer committee. Any person holding any 
such legal contract shall be entitled to a sewer connection at 
the rate contracted for, provided he has not himself defaulted 
in the payment of any obligation undertaken on his part un-
der such contract. Any person who has heretofore connected 
with any such public sewer without the consent of the sewer 
· commission or sewer committee in charge of the same, or who 
h~s defaulted in any obligation entered into with such sewer 
commission or sewer committee shall be regarded under the 
terms of this ordinance as coming under the terms thereof re 4 
garding new connections with said sewer systems, and will be 
required to pay the same connection fees as are put into effect 
by the ordinance. · . 
44. That from and after the date that this ordinance be-· 
comes effective, it ~hall be unlawful for any person, firm or 
corporation to build, erect, construct, use or occupy, or per -
mit to be used and occupied, in any community in this County 
served by a public sewer, to which public sewer such person, 
firm or corporation has access, any out-c;loor privy of any 
type, any cess-pool, septic tank or other means of disposing 
of night soil or sewag·e, other than flush toilets emptying into 
such public sewer system, except in case of emergency and 
then only with the written consent of _the health officer of the 
said County, or his duly authorized representative. .Any per-
son, firm or corporation violating tbe terms of this provision 
shall be deemed g·uilty of a misdemeanor and punished as 
hereinafter provided. 
45. That the owner of every dwelling house) or the owner 
of any building requiring sewerage facilities in any com-
munity in this County served by a public sewer, whenever, in 
the opinion of the health officer of this County1 it is possible 
to run a connection to the sewer main, shall be required to 
connect such dwelling house. or other building with the public 
sewerage system. . , 
Every such owner who after thirty days' notice 
page 161 ~ to him in writing, or to the occupant or person in 
charge of such premises, shall connect to such 
sewerage system. 
46. That wherever any lot or parcel of land shall have.been 
connected to any such public sewer system and additional 
buildings are erected on the same lot or parcel of land, or 
on any subdivision thereof, and the owner thereof desires to 
have such new buildings connected to public sewer, each such 
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building so constructed shall have a separate connection to 
the main sewer line, and ,shall not be tied in on any already 
established connection, except with the w·ritten consent of th~ 
Sewer Inspector, and only then after the proper sewer con-
nection fee has been paid. The foregoing requisites for a 
sewer connection and fee to be paid shall apply to any and 
all existin~· buildings which are converted for living purposes, 
or otherwise, and any structural joining of separate build-
ings or separate additions, shall in no way avoid the payment 
of such sewer connection fee. · 
47. That in view of the fact that such sewer systems as are 
hereby taken over by the County, have been built under dif-
ferent conditions, and consequently the costs of upkeep will 
necessarily be different, and greater in some systems than 
in others, on account of differing terrain and other causes, the 
Board of Supervisors is unable to fix a permanent uniform 
· rate for· connection, which will apply to all sections of the 
.County at all times; therefore the said Board of Supervisors 
hereby sets the following temporary rates to be charged in 
said systems; in East Hampton Sanitary District the mini-
mum charg·e for connection shall be the sum of $50.00, which 
shall include the fee hereinafter provided to be paid to the 
Sewer Inspector, and which said charge will allow the con-
nection of one building to the County sewer with not more 
than ten fixtures or openings in the sewer or waste ·line. An 
additional connection fee of $5.00 shall be paid for each· :fix-
ture or opening in the sewer or waste lines, in excess of ten, 
provided there shall be ·no fee charg·ed for openings . left for 
cleanouts. In Buckroe Sanitary District, in the territory 
served by the Pear Avenu~ Sewer, in the territory served by 
the River View Sewer, the same .temporary rates shall pre-
vail as above set forth for East Hampton Sanitarv District. In 
the territory served by the LaSalle A venue Sewer tl1e same 
rates shall also prevail, provided that in cases in said terri-
tory where connection has to be. made to any already exist-
ing private lines which connects with the public sewer, the 
charge shall be the same as that made to others connecting 
with such private sewer. All connections hereafter macle to 
any public sewer in the 'County, sball as to materials and 
workmanship, be governed by the County Plumbing Ordinance. -
4-ny persons desiring connections to the County sewer when 
such County sewer does not abut the property to be served, 
the sew.er may be extended upon the written approval of the 
Plumbing Inspector at the owner's expense and a tap fee .of 
$30.00 per building, with not more than 10 fixtures or open-
ings in. the sewer or waste lines shall be paid. The payment 
by. churches of recognized denominations of this fee may be 
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waived by recorded vote of the Board of Supervisors, but if 
such waiver is made by the said Board, the ·said connection 
is subject to all the other terms of this ordinance. 
· page 162 }- 48. That any person not required by the terms 
of this ordinance to connect with such a public 
sewer system, may be permitted to connect therewith up_o~ 
such terms and conditions as this Board may deem proper, 
provided the charge for such connection shall not be less than 
the pr-evailing rate in the territory or district where such 
co_nnection is made, and provided further that such connection 
shall be made subject to the terms of this ordinance. 
Section 49. That there is hereby created the office of Sewer 
Inspector, one 6r more of whom shall be appointed for such 
time and at such compensation, either in fees or salary, as the 
Board of Supervisors may determine. 
Such Sewer Inspector or inspectors shall be appointed by 
the Board of Supervisors, and shall serve at the pleasure of 
said Board, or until his or their successor or successors shall . 
have been appointed and qualified. , 
The duties of each Inspector shall be to have general· man-
agement and supertj.sion of the sewer system or systems in 
the sanitary district or districts, community or communities 
· under his charge. He shall be directly responsible to the Board 
of Supervisors. He shall inspect all connections; see that 
the same are made in a workmanlike manner and of proper 
materials, and otherwise in conformity with the terms of t_his 
ordinance. He shall report any violations of the terms of this 
ordinance to the Supervisor of the District in which such 
violation may occur. All work done on the sewer lines 'iri 
his territory shall be done under his supervision and inspec-
tion. He shall have authority to stop any work being done 
in an improper manner, or without a proper permit, or by an 
unauthorized person. He shall receive for his services the 
sum of $5.00 for each connection which he shall be called upon 
to supervise and inspect while it is being installed; he shall 
likewise perform such other duties and receive such other 
remuneration as the said Board · of Supervisors may direct 
.or determine. · 
Section 50. All permits to tap into or connect with any 
public sewer shall be issued by the County Treasurer of 
the said County. Such permit shall be issued. only after. the 
tap or connection fee is paid. · -The treasurer shall deposit 
the amounts so collected by him to the credit of the respective 
funds set up and desig'llated for the several districts and 
projects. 
The owner of any lot, or the person in charge t)lereof, or 
any plumber employed for such purpose, who makes, or causes 
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to be made, any such connection without the permit herein-
before provided for, shall be deemed guilty of a misdemeanor 
and punished as hereinafter provided. _ 
Every person desiring to connect with any sncl1 sewer shall 
obtain a permit from the County Treasurer's office before 
commencing any such connection. · 
51. That no down spouts, gutters from roofs, catch basins, 
farm or drainag·e tile in lawns, drains from outdoor show-
ers, or drains carrying surface or storm water, will be allowed 
. , . to·diseharge into any county sewer, unless by per-
page 163 ~ mit of the Sewer Inspector, and then only it prop-
erly screened to prevent the entrance of trasI1 
into the sewerage system, and if such conditions exist at any 
time, such conditions mnst be promptly remedied at the ex- . 
pense of the owner or occupant thereof. 
52. That when any person who has been connected witl1 tht> 
sewer shall fail to abide by the terms of this ordinance by 
.Permitting any drain of any nature not authorized to emptr 
into said sewer, or by failing promptly to remedy such situa· 
tion if it occurs or is found to exist, he shall be deemed guilty 
of a misdemeanor and fined as hereinafter provided. 
53. That when this Board has decid~d that any property 
should be required to be connected with snch sewerage sy~-
tem,. notice of such decision shall be give to the Sewer In 
speotor, who shall immediately notify the property owner, or 
the occupant or person in charge of such premises. 
Any person who has been properly notified, who shall fail 
within fifteen days after receipt of such notice to make such 
sewer connection · and pay for such connection, shall be 
d.eemed guilty of a misdemeanor and fined as hereinafter 
provided. 
54. Until further action by this Board in the form of an 
amendment to thi~ ordinance, the sewer inspector or inspec-
tors herein provided for and appointed by the Board, shall 
be paid upon a fee basis. The fee for the services of the said 
Inspector for serving any notice or notices required, making 
inspection and superintending the installation of any sewer 
connection shall be the sum of $5.00. 
This fee, which is included in the charge made for connec-
tions, shall be paid by the applicant to the County Treasurer 
as hereinbefore provided, and be disbursed bv bim to the 
P[Oper inspector or warrant issued by the Boird of Snpe1~-
v1sors. 
55. Before any person, firm or corporation shall begin 
work on any contract or contracts in this County to insta11 
sewer connection for .auy person, he shall give bond, with se-
curity to be approved by the Clerk of this Board, in a sum 
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of $1,000.00 and conditioned that the work will be done with 
proper -materials and in a workmanlike manner; that any 
damag·e resulting to the public sewerage. system from such 
work will be repaired promptly; that the surface of any street 
disturbed by such work will be replaced in equally as good 
condition as when the work was begun,· and that the said 
person, firm or corporation will make good any damage re-
sulting to the said County or which the said County may be 
required to pay growing out of. such work. 
56. That whenever any lot or tract of land sl1all have been 
connected with any such public sewerage system, and shall 
thereafter be subdivided for building· purposes, each sub-
division shall be separately connected with the sewerage sys-
tem as soon as such subdivision shall be built upon, and every 
lot owner shall make such individual connection as soon as 
his property is built upon. 
57. That the said Board of Supervisors accepts and as-
sumes t~e control and management of such public sewer sys-
tems already installed and in operation and in 
page 164 ~ process of installation and all additions, exten-
sions and new public sewer systems in the said 
County that may be hereafter constructed, installed, built, 
and erected, and put in operation as public sewer systems ac-
cording to law. 
58. That the charge for making any connection to the pub-
lic sewers mentioned in the foregoing sections shall be fixed 
by the Board of Supervisors, havin~· regard to the necessary 
expenses of installing and maintaming such systems, pro-
vided that the charges fixed shall be uniform .throughout each 
one of said systems and no user of any system shall be 
charged more or less than any other user thereof for service 
rendered. 
59. All fees for such sewer connection shall be collected by 
some person appointed for that purpose and authorized so 
to do by the Supervisors of the District in which such public 
system is operated, and shall be handled through the office of 
the Treasurer of the said County in separate funds to be set 
. up for such purpose. 
60. Before tap into any such sewer line the property 
owner or his agent shall pay to the County Treasurer of said 
County the required· iconnection fee and shall present to the 
representative of- the Board in charg·e of construction or op-
eration of said sewer line, the receipt of said Treasurer. Upon 
presentation of such receipts said connection shall be made 
under the supervision and subject to the approval of the 
County representative. 
61. Any person, firm or corporation engaging in real es-
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tate developments of any kind for either business or :r;esiden- · 
thil purposes in Elizabeth City. County, which lay or install a 
sewer system for any such development shall, before begin-
ning such work, upon the installation of any such sewer sys-
tem, file with the Sewer Inspector of Elizabeth. City County, 
Virginia, a plat drawn to such scale as he may require, show-
ing the location of such proposed sewer system together with 
the dimensions of same and all other information relating 
thereto and such sewer systeIJ1 shall be subject to inspection 
by the County Sewer Inspector and all subseq?ent sewer c.on-
nections made thereto from any· and all dwelhngs and bmld-
. ings shall comply with all of the terms of this ordinance in 
regard to such inspection, and such inspection fees shall be the 
same as paid by the County. 
· 62. Any person, firm or corporation violating any of the. 
provisions of this ordinance shall be punished by a fine of not 
less than Ten Dollars· ($10.00) nor ~ore than Twenty-five Dol-
lars ($25.00). _ 
63. Offenses under this ordinance shall be triable by the 
Trial Justice of Elizabeth City County, and all fines assessed 
and collected by him under the terms of this ordinance sl1al1 
be paid to the County Treasurer. Costs shall be assessed in 
all cases arising under this ordinance in conformity with the 
assessment of costs in misdemeanor cases under the State 
laws, which said costs shall be collected and disbursed by the 
Trial Justice as the law directs. 
I, R. E ... Wilson, Clerk of Circuit Court of Elizabeth City 
County, Virgini.a, do hereby certify that the foregoing is a 
true and perfect copy of an ordinance adopted by 
page 165 ~ the Board of Supervisors at an adjourned meet-
ing held in the Courthouse at Hampton:, Virginia,. ~ 
May 6, 1942. . 
Given under my hand this 11th day of May, 1942. 
R. E. WILSON, Clerk. 
page 166 ~ ( See manuscript.) 
page 167 ~ EXHIBIT "C " . 
. THIS DEED, Made this 7th day of July, 1944, by and be-
tween SOUTH HAMPTON-· AP AR'TMENTS, INCOR-
PORATED, a Virginia corporation with its principal office 
in the City of Norfolk, Virginia, and SOUTH HAMPTON 
APARTMENTS NO. 2, INCORPORATED, a Virginia co1'-
p~r.ation ~th its principal office· in the City of Norfolk, Vir-
gmia, parties of the first part, COUNTY OF ELIZABETH 
CITY, VIRGINIA, a county and political sub-division of the 
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Commonwealth of Virginia, hereinafter sometimes called 
"COUNTY", party of the second part, CHARLES E. 
MOORE and A. B. SCOTT, TRUSTEES, as hereinafter 
shown, parties of the third part, and ATLANTIC LIFE IN-. 
SURAN CE COMP ANY, a Virginia corporation with its prin-
cipal office in the City of Richmond, Virginia, party of the 
fourth part, 
vVITNESSETH: 
That WHEREAS bv resolution adopted on or about the 
........ day of ....... ~ .... , 19 ... , the Board of Supervisors 
of the County of Elizabeth City, Virginia, agreed with South 
Hampton Apartments, Incorporated, and South Hampton 
Apartments No. 2, Incorporated, that if these said corpora-
tions would construct a sanitary sewer and outfall system in 
accordance with plans approved by the Hampton Roads Sani-
tation District Commission ·under date of September 9, 1943, 
at their expense, making said construction to specification . 
and final grades approved by the County and under inspec-
tion of the County, at -the Standard County inspection and 
maintenance fee for this type of installation, then the said 
County of Elizabeth City, Virginia, would accept said sani-
tary sewer and outfall system for permanent maintenance; 
and 
WHEREAS, the said constructfon has been made and com-
pleted· by South Hampton Apartments, Incorporated, and 
. South Hampton Apartments No. 2, Incorporated, 
page 168 ~ and the @ounty of Elizabeth City, Virginia, de-
sires said sanitary sewer and outfall system to be 
conveyed to it, 
NOW, THEREFORE for and in consideration of the ·prem-
ises and the further sum of One Dollar ($1.00) cash in hand 
paid by County of Elizabeth City, Virginia, to the parties of 
the first part, the receipt whereof is hereby acknowledged, 
and in consideration of the obligation of said County to per-
petually maintain, repair and replace. the portion of said 
system hereby conveyed for· the benefit of the parties of the 
first part and any subsequent occupants of the property 
shown on the Plat of South Hampton Apartments, Inco~-
porated, and the Plat of South Hampton Apartments, N9. 2, 
Incorporated, both of which said plats are duly recorded in 
the Clerk's Office of the Circuit Court of the County of Eliza-
beth City, Virginia, the parties of the first part do grant and 
convey unto the said County, the party of the Recond part, 
the said sanitary sewer trunk line and outfall system, ac· 
cording to the description following, to-wit: 
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All that trunk line sewer with attached pipes, fire hydrants 
and appurtenant fittings, located along and under Elizabeth 
Road as the same passes through the properties of the parties 
of the first part in said County, and along· and under a cer-
tain road or street leading from said Elizabeth Road to point 
"D'' as shown upon a certain plat attached to and recorded 
with a deed from Armstrong Land and Improvement Com-
pany to South Hampton Apartments, Incorporated, dated Oc-
tober 5, 1943, and recorded in the office of the Clerk of the 
Circuit Court of Elizabeth City County, Virginia, on October 
14, 1943, at 12 :30 P. M., bearing Clerk's document No. 2127; 
together with that certain sewer trunk line and outfall system 
located on a c~rtain strip of land and along and under thP 
.·· · same, described as an easement in the aforesaid 
page 169 } deed, said trunk line and outfall system beg·inninp: 
at said point "D" and running to the waters of 
Hampton Roads; together with the right to maintain, rep~ir, 
construct and re-construct the said trunk line for the sanitarv 
sewer and outfall system along Elizabeth Road and said road 
or street leading from Elizabeth Road to point '' D' ', and 
through and over, in and upon said strip as to which first 
parties have an easement fro~ Armstrong Land and Improve-
ment Company, as fully to all intents and purposes as first' 
parties might do; provided, however, that said County shall 
not cause to be installed any pipes or mains in addition to 
the pipes and mains conveyed by this instrument except in 
replacement, repair or reconstruction thereof, but nothing· 
herein contained shall be construed to limit the size of any 
pipe or ·main u~ed in the replacement of the existing- pipe o·r 
main; and upon the fu~ther condition that all mains, pipes 
and outfall lines hereafter placed by the said County shall 
· be constructed and placed below the surface of the grounds 
to the same extent that the existing trunk line and outfall sys-
tem are now placed below the surf ace of the ground . 
.A.ND THIS DEED FURTHER WITNESSETH-
That WHEREAS one part of the real property of the par-
ties of the first part is subject to ·a certain deed of trust from 
South Hampton Apartments, Incorporated, to Charles E. 
Moore and A. B. Scott, Trustees, dated October 11, 1943. and 
recorded in the Clerk's Office of the Circuit Court of Eliza-
beth City County, Virginia, in Deed of Trust Book 115, at 
· page 166, seen ring the payment of a certain debt to Atlanti~ 
Life Insurance Company, as will appear from said deed of 
trust, and the second part of which is subject to· a certain 
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deed of trust from South Hampton Apartments No. 2, Incor .. 
porated, to Charles E. Moore and A. B. Scott, Trustees, dated 
October 11, 1943, and recorded in the Clerk's of-
page 170 } flee aforE:said in Deed of Trust Book 115 at page 
169, securing the payment of a certain debt to At-
lantic Life Insurance Company, as will appear from s.a.id 
deed of trust, ref ereooe to both of wbich are hereby made; 
and 
WHEREAS, the parties of the first part have requested 
that the trunk line sewer, pipes, pydrants, outfall system and 
accessories conveyed by this instrument be released from th(l 
liens of .said deeds of trust, and the party of the fourth part 
as the owner and holder of the unpaid debts secured by said 
deeds of trust has expressed its willingness that the parties 
of the third part should. release {he same, and joins with the 
parties of the first part in requesting· such release, 
NOW, THEREFORE, for and in c011siderati~:>:µ of.the. fur-
ther sum of One Dollar ($1.00) cash in hand paid to the 
parties of the third part, the receipt whereof is hereby ft.0-
knowledged, the said parties of the third pa:rt do hereby re-
lease from the lien of the two aforesaid deeds of trust all of 
the said trWlk line sewer, pi!)-Oe., outfall system and ~cces~ories 
conveyed to the County of Elizabeth City, Virginia, PY th.!fJ 
instrument. · 
. 
IN TESTIMONY WHEREOF Sou.th Hampton A.part,.. 
ments, Incorporate~ ba~ cau.sed its name to be sign.ed °IJ.eret.Q 
by W. Taylol' J ohnBon, it.s Yioo-President~ alld its ~orpora.~ 
seal to be hereunto affixed ~nd duly att.est~d by James &>sAti, 
its Secretary; South Hampton .Ap~rtmenu, No. 2, Inoo.,.tpo-
rated, has caused its name to be signed hereto by W. Taylor 
Johnson its Vice President and its corporate seal to be here-
unto affixed and attested by· J a:mes Rosati,. its Secretary; 
Charles E. Moore and A. B. Scott have h~r.eunto ~t their 
hands and seals, and .Atlantic. Life fo.s1J.r.ane.e C.ompa;ny ha~ 
caused its name to be signed hereto by ................ , its 
President, and its Corpo:r.ate seal to be hereunto annexed and 
duly attested by~,., .. ,, ....... its Aisistant See-
page .171 } retary, all the day and year first her~inabove writ-
ten.-
Att~st: 
SOUTH IlAMPTO~ APARTMENTS, 
INCORPORATED, 
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SOUTH HAMPTON .APARTMENTS, 
NO. 2, INCORPORATED, 
By ..................... Vice-President 




ATLANTIC LIFE INSUR.ANCE 
COMP.ANY, 
By .............. -~ ......... ~ . President· 
........ · ................ .Assistant Secretary 
State of Virginia, 
City of Norfolk, to-wit: 
I, .................... , a Notary Public in and fqr the 
City aforesaid, in th~ State of Virginia, whose commission 
expires on the· ...... a.ay of .. _. ........... , 19 ... , do certify 
that W. Taylor Johnson and James Rosati, Vice-President 
and Secretary respectively, of South Hampton Apartments, 
Incorporated, whose names as such are signed to the foregoing 
writing, bearing date on the 7th day of July, 1944, have ac-
knowledged the same before me in my City aforesaid. 
Given under my hand this ...... day of July, 1944 . 
. . . . . . . . . . . . . . . . . . . . . . . Notary Public 
State of Virginia, 
· City of Norfolk, to-wit: 
I, .................... , a Notary Public in and for the 
City aforesaid, in the State of Virginia, whose 
page 172 } commission expires on the ...... day of .......... , 
19 ... , do certify that W. Taylor Johnson and 
James Rosati, Vice-President and Secretary respectively of 
South Hampton Apartments No. 2, Incorporated, whose 
names as such are signed to the foregoing writing, bearing 
South Hampton Apts., Inc. v. Elizabeth City C9unty. 131 
date on the 7th day of July, 1944, have acknowledged the same 
before me in my City afore said. 
Given under my hand this ...... day of July, 1944 . 
. . . . . . . . . . . . . . . . . . . . . . . Notary Public 
State of Virginia, 
City of Richmond, to-wit: 
I, .................... , a Notary Public in and for the 
City aforesaid, in the State of Virginia, whose commission 
expires on the ...... day of .............. , 19 ... , do certify 
. that Charles E. Moore and A. B. Scott, Trustees, whose names 
as such are signed to the foregoing writing, bearing date on 
the 7th day of July, 1944, have acknowledged the same before 
me in my City aforesaid. · 
Given under. my hand this ...... day. of July, 1944 . 
. . . . . . . . . . . . . . . . . . . . . . . Notary Public 
State of Virginia, 
City of Richmond, to-wit: 
I, .... ·................ , a Notary Public in and for the 
City· aforesaid, in the State of Virginia, whose commission 
expires on the ...... day of. . . . . . . . . . . . . . 19 ... , do certify 
. that ... , .. ; ...........•.... and ..................... , Presi-
dent and Assistant Secretary respectively of Stlantic Life In-
surance Company, whose names as such are signed to the 
foregoing writing, bearing date on the 7th day of July, 1944, _ 
have acknowledged the same before me in my City afore-
said. 
page 173 ~ Given under my hand this ........ day of July, 
1944. 
. ...................... Notary Public 
Upon the back which appears the following words and fig-
ures, to-wit: 
DEED OF B~RGAIN AND SALE 
SOUTH HAMPTON APARTMENTS, INCORPORATED, 
AND SOUTH HAMPTON APARTMENTS NO. 2, INCOR-
PORATED, CHARLES E. MOORE AND A. B. SCOTT, 
132 Supreme Court of Appeals of Virginia 
TRUSTEES, AND ATLANTIC LIFE. INSURANCE 
COMPANY 
to . 
COUNTY OF ELIZA~ETH CITY, VIRGINIA. 
July 7th, 1944 
W. R. Ashburn 
Attorney and Counsellor at Law 
Citizens Bank Building 
Norfolk, Virginia 
page 17 4 .. } .. I; R. E. Wilson, Clerk of the Circuit Court of 
. E.lizabeth City County, Virginia, do hereby cer-
tify that the foregoing is a perfeet transcript of the record 
of the notice of motion ,for judgment heretofore pending in 
the Court between Elizabeth City County, plaintiff and South 
Hampton .Apartments, Incorporated, def enda:r;it, as the same 
now appears from the original papers and records on file in 
my office. . . _ 
I further certify that the notice required by law to be given 
by the appellant to appellee, upon application made to me · 
for a transcript of the record has been duly given; is filed 
among· the original papers in this office and is copied in this 
record. · · 
I further certify that a suspending and .supersedeas bond 
in the penalty of Eighty-five Hundred (8,500.00} dollars, with 
approved security conditioned according to law, was enter.eel 
into as required by order of Court. 
Given under my hand this 22nd ~y of .Jmie, A. D ... 1945 .. 
R .. E .. WILSON, 
Clerk of Circuit Court of Elizabeth Citv 
County, Virginia.. · · · 
A Copy-Teste: 
M .. B. W .A.TTS, C. C. 
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